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SECTION Ihtroduction

1.1Introduction and Overview

Adults have a constitutional right to live their lives as they see fit, within the confines of the law.
Inherent in this is the right of setfetermination. Because of this, one of the basic tenets of the
Department is that any intervention must be the &antrusive/restrictive alternative that is
appropriate to address the needs of the individual. Therefore, all potential options should be
thoroughly explored prior to seeking appointment ofgaardian, conservator, or health care
surrogate whichwill resi NA O G KS AYRAGARdzZE £ Qa O maddiiion,i dzi A 2 v
thorough exploration of the existence of advance directives such as a living will, medical power
of attorney, durable power of attorney, etc. is to occur prior to accepting appointroka Health

Care Surrogate. Als@ds intrusive alternatives to guaeshship/conservator appointmerghould

be considered includinglealth Care Surrogate (if assistance is only needed veidtith-related
decisions), Representative Payee (if the incasne government or other benefit) and others.

A reasonable attempt will be made to accommodate individuals with disabilities and examples
of this include: Auxiliary aids for individuals with disabilities where necessary to ensure effective
communicatiornwith individuals with hearing, vision or speech impairments will be arranged and
provided. All offices have the capability to accommodate individuals that utilize TTY equipment.
If further assistance is needed, the worker will contact the local Divisi®ebébilitation as well

as the West Virginia Commission for Deaf and Hard of Hearing at (3046358 The TTY toll

free number is 1866-461-3578.

Culturally competent practice is ensured by recognizimggpecting,and responding to the
culturally defined needs of individuals that we serve. If somewrexisan interpreter, the worker

must contact local resources to locate an interpreter. Examples include, but are not limited to,
the Board of Education, locablleges, and Division of Rehabilitation. If a local community
resource cannot be located, the worker will seek other resources such as the Department of
Justice Immigration and Naturalization Service at (30483266, 210 Kanawha Boulevard, West,
Charleston, W\25302. If an interpreter is used, confidentiality must be discussed with this
individual, reminding them that all information is confidential and must not be shared with
anyone.

If an interpretation services are needed (and all other resources have bdeusted); services

can beprovidedby Interpreters Unlimited, INC. A formal request will need to be made to the
appropriate adult services consultant. The consultant will make the formal request to the BCF
Payments and obtain the unique individual acce®de to be utilized for the interpretation
services.

There are times when an adult may become incapacitated textent, he/she is no longer able

to make decisions on his/her own behalf. When certain criteria are met, he/she may need a
Substitute Deision Makeito be appointed to make personal decisions on his/her behalf.

A Substitute Decision Makenay be appropriate when:

9 the adult requires assistance with medichdcisions

Revisedlanuary2021 7
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1 the adult has not designated anyone to assume decisiaking for thempy execution

of a durable power of attorney, anotheradvanced directive.

the previously appointed substitute decisiomaker is not available and/or

there is no known other advanced directive to provide guidance about medical care

andor other typesof decisions.

1 A substitute decision makemay be appointed to make personal decisions for an
individual who is unable to make these types of decisions independently.

= =

Guardianship Appointment
In order fora guardian to be appointed, a petition requesting this type of appointrmenst be
filed with the Circuit Court. If, during the Guardianship hearing, it is determined by the court that
the adut YSS i a 0KS RSFTAYAGAZ2Y | &a | cdiaieEpi $hd G SR L
Conservatorship Act, a guardian may be appointed to assist the protected person with personal
decisions. The authority of the guardian may extend to all personal decisions affecting the
protected person or may be limited in scope or duratigntbe court. It is always preferable to
LJdzNE dzS GKS fSFad AyauNdHzaAGS Gel)s 2F FLIRAYyGYSyYy
(i.e. temporary guardian, limited guardian, full guardian). The Department of Health and Human
Resources may be apptéd to serve as guardian in instances where there is no one willing and

able to serve in this capacity.

Guardians have a fiduciary duty to the protected person. A fiduciary duty means spatal
relationship of trust, confidence, or responsibilityigs. When the Department is appointed to
serve as guardian, this duty legally obligates the Department to act ibgbke interest of the
protected person.The duty to act in the best interest of the protected person includes taking
actions that may bedverse to the Department, Bureaus within the Departrnand other state
agencies wheadvocating for services or civil remedies on behalf of the protected petsuer

no circumstances will guardians employed within the Department put the interest of the
Department or Bureaus within the Department before the interests of their protected person.

2 KSy G(KS FraaradlyO0S ySSRSR SEGSyRa (2 RSOA&A?Z2
financial affairs and estate, the court may appoint a conservator. Tbaf ofthe county in

which the petition idiled, is the entity designated to serve as conservator for a protected person

in instances when a oservator is needed but there i one who is willing and able to serve in

this capacity. The Departmentay not be appointed to act as conservatiy{Y Code844A-8).

If the Department is present during a hearing where the Department is ordered by thetoour

be conservator under these cimstances, the Department musbject during the hearing so

the objection is noted in the court record. Immediately following the hearing/notification the

Adult Service worker needs to consult with their immediate sup@rnvand/orLegal Counsel for

Adult Service$or assistance

The role of the guardian is distinguished from the role of a conservator by the natthre of
decisions they are each authorized to make. Guardians are authorized to make pertsomal
decisions while conservators are authorized to make financial decisions.

Revisedlanuary2021 8
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Appointment of a conservator is a mechanism for assuring the protection of financial income and
assets of incapacitated adults. State statutes require that the court select the individual or entity

that is best qualified to act in the best interest of thetected person, ability of the conservator

to carry out the duties and responsibilities of the office, and commitment to promoting the
LINEGSOGSR LISNE2YQa ¢St TIFINB® | OAWLESINEAMAISZ NI | LILI
must be the least restrictive possible and the powers granted shall not extend beyond what is
necessary to assure the protection of the individual. Appointment of a consersaterely limits

the rights of the protected person to act on their own behalf. The local Sheriff may be appointed

as conservator of last resort.

Note: While the statute allows a Guardian ad litem to be appointed for an individual under the

age of eighten (18) years old, this does not come under the jurisdiction of ASkerlvices,

unless the individual has been emancipated. Also, if the client has an appointed guardian and if
their assetsare notsignificant to warrant a conservator a Representative Bayan be arranged

G2 KStLI Faarad oA0K GKS AYRAGARAzZ f Qad FAYIl yOALl

Health Care Surrogate Appointment
Fora Health Care Surrogate to be appointed, a qualified physician, quadierhologist,or an
advancel practice nurse must have deterng@dthat the individual is no longer able to make
decisions on their own behalf. The authority of tHealth Care Surrogate is limited to health
care decisions affecting the individual. Thepartment of Health and Human Resources may be
appointed to serve aBlealth CaréSurrogate in instances where there is no one willing and able
to serve in this capacity. When tliepartment acceptsappointment to serve as Health Care
Surrogate, this duty obligates th@epartment to act in the best interest of the individual.

Note: While determination of incapacity may be done bgualified  physician, qualified
psychologist, or an advance praetiourse, actuahppointment of a Health Care Surrogate may
only be done by a qualified physicianaatvance practice nurse. A second opinion is only
required if treatment for mental illnesand/or addiction will be needed. (See Appointment of
the Departnent as Health Car8urrogate for additional information)

1.2 Statutory Basis

Adult Guardianship
The West Virginia Guardianship and Conservatorship Act, originally enacted irca9@dned
in WV Code 844A-1of the West Virginia State Code. This Act outlinescirimstances under
which a guardian or conservator may be appropriate, the procebs tibllowedfor a guardian
or conservator to be appointed, and the duties aredponsibilities of appointees. In situations
where a guardian is needed, but there isamee willing and able to serve in this capacity, the
Department may be appointed. If,cmnservators needed and there is no one willing or able to
serve, the local Sheriff mde appointedWV Code §44A-8.

Any adult individual may be appointed &erve as a guardian, a conservator or both upon
duties of guardian or conservator and upon the determination by the court thaintieidual is
capable of providing an active and suitable program of guardianstaprgervator  for  the
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protected personThe individual may not be employed by or affiliateth any public agency,
entity or facility that is providing substantial services or finaresasistance to the protected
person under the provisions oYV Code §844A-8.

Prior to passage of the Guardianship and Conservatorship Act, appointmeomofittees and
guardians were made under the provision3/@¥ Code 82711-1 et seq.Appointments  made
under that statute remain in effect until such time as tygpointment is terminatedrevoked,
or modified. When any of these three actions occ¢hey are required® be done in accordance
with the provisions of the Guardianship a@@nservatorship  Act WV__ Code844A Any
subsequent appointments by the Circuit Conmiist also be done in acatance with these
provisions.

Health CareSurrogate
The West Virginia Health Care Decisions Act is containétgt Virginia Code 8180. This Act
outlines the circumstances under which a Health Care Surrogate maydvepriate, the

process to be followed in order for a Health €&urrogate to bappointed, and the duties and

responsibilities of appointees. Bituations where a Health Care Surrogate is needed, but there
is no one willing and able to serire this capacity, the Department may be appointed. Please

refer to West Virginia Code 8180 for further information.

1.3 Mandates for the Appointee
Whenever the Department has been appointed to serveGamrdianfor a protected person,
unless the appointment is limited by the order of appointment, thebstitute decision maker

has the following responsibilities as they carry out their duties in this capacity as defined by West
oAt t

Virginia State Code. Please note, in some instances the Depa@ent LJ2 f A O &
stringent than the WV State Code.

T holGlFAYyAy3 LINRPGA&ZAZ2ZY F2NJ FyR YI1Ay3 RSOA&

habilitation, education, therapeutic treatment, and residengeer regulations and
policies consistent witthe guadianshipappointment.

1 Maintain ongoing regular contact with thadividual in order to know and adequately
represent their capabilities, strengths, limitations, needs, and opportunities;

1 Guardians musteek authorization of the court prior to authorizina) the protected

LISNB 2y Qa Y20S G2 FTy20KSNJ adGdlradSs 600 GSN¥YAY!I

i A 2 4 oA 9~

OKIFIy3aS Ay (0KS LINRPRGSOGSR LISNE2Y QA YINROLI €
advance directive duly executed by the protected persorh frNJ G2 (G KS
determination of incompetence or e) revocation or amendment of a durable power of
attorney duly executed by the protected person prior to determination by the court of

incompetence;

1 Exercise authority only to the extent necessary, as determined by the protected

LISNE2YyQa fAYAOUlFIGA2yaT

1 Where feasible, encourage the protected person to participate in decisions made on their

behalf, to act on his/her own behalf to the extent possible amalevelop or regain the
capacity to manage his/her own affairs to the extent possible;
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1 Consider the expressed desires and personal values of the protected person, when
known, in making decisions on his/her behalf and when these are not known, tothet in
best interest ofindividual exercising reasonable care, diligence, and prudence; and,

1 Guardians mustepare and file periodic reports with the court.

Note: When the Department is appointed, a bond is not required and the mandatory training can
be waived by the courtyWVV _Code 844A-9. If another individual is named guardian other than
the Department that proposed individual will be required teceive educational material or
training, unless waived by the court. The proposed guardian must complete the training within
thirty (30) days, and then file an affidavit to the court certifying that they have done so. The
proposed guardian may be requiréal take an oath promising to faithfully perform their duties

as guardian. The court will determine whether the proposed guardian must post a bond. This is
Fd GKS O2dz2NliQd RA&AONBilOA2Y YR Oly 0SS 41 AQSRO®
advance; as outlined above in C, thedult service workeshould advise his/her supervisor
immediately and promptly refer the matter to the appropriategal Counsel for Adult Services

for review and assistance.

1.4 Procedures for Requestin§ubstitute Deci®n Maker Services

Guardianship
Any interested person, including but not limited to the individual alleged to be a protected
LISNE2Y X | LISNER2Y NBalLlRyaAiofS FT2N (KS toAtfeRA A R dz
individual, a person thendividual nominated as guardian or conservator, &aleo guardian or
conservator, the Department or others, may file a petition to requasgtointment  of a
guardian and/or conservator. In situationsere it is believed that guardian or conservatois
needed and no one is available or willing to file the petititve, Department may file.

Health CareSurrogate
Requests for appointment of a Health Care Surrogate are usually made by a quédilyfsecian
or advanced nurse practitioner upon deteimng that the individual no longdras capacity to
make health care decisions on their own behalf. In situations wherddlisved that a Health
Care Surrogate is needed and no one is available or willing to servehis  capacity, the
Department mg accept appointment.

1.5Definitions
AdvanceDirectives:Mechanism used by individuals to make health ¢ WV Code 8444-3.
decisions prior to their potential incapacity. State law recognizes |
wills, medical power of attorney and durable power of attorney t
include provisions for making medical decisions as advance directi

Note: DHHR Departmental and Adult Services staff is prohibited to &
with the completion of Advance Directives.

Advanced Nurse Practitioner: A nurse with substantial theoretic:
knowledge in a specialized area of nursing practice armmtoficient
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clinical utilization of the knowledge in implementing the nursing prod
and has met the applicable licensing requirements.

Attending PhysicianA licensed physician who is selected by or assig
to the person and has the primary responktifor treatment and care
of the person.

Change of VenueThis is a legal process whereby the court w
jurisdiction over a guardianship proceeding may transfer jurisdictio
the proceeding to a court in another county or state pursuantity
Code 844Al1-7. A guardian and/or conservator shall continue to

their respective reports and/or accountings to the court that |
jurisdiction over the proeeding

WYV Code §44A-7

ConservatorA person appointed by the Circuit Court who is responsg
for managing the estate and financial affairs of atpoted person.

De facto ConservatorA person who is not the power of attorne
representative or appointed surrogate and has assumed substg
responsibility for any portion of the estate and financial affairs
another person later found to be a pratied person.

Limited ConservatorA person appointed by the Circuit Court who |
only those responsibilities for managing the estate and financial af
of aprotected person, as specified in the order of appointment.

TemporaryConservator:A person appointed by the Circuit Court w
has only those responsibilities for managing the estate and fina
affairs of a protected person, as specified in the order of appointm
A temporary conservator is time limited to six (6) mahthnless
terminated or extended by the Circuit Court upon good cause follov
a hearing.

Do Not Resuscitate (DNRA written, signed directive by a capacitat
individual directing the health care provider not to adminis
cardiopulmonary resuscitatioaor any mechanical means to prolong
continue life

Durable Power of AttorneyA written, signed directive by a capacitat
individual designating another person to act as their representative.
durable power of attorney specifies the areasviich this individual cal
exercise authority. A Durable Power of Attorney will become effec
or remain effective in the event the individual becomes disablec
incapacitated.

Emancipated MinorA child over the age of sixteen (16) who has b
emancpated by 1) order of the court based on a determination that
child canprovide for his physical wellleing and has the ability to mak

decisions for himself or 2) marriage of the child. An emancipated

WV Code 849-27
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has all the privileges, rights and dutiesaof adult including the right tq
contract WV Code 849-27.

Estate:Any real and personal property or any interest in the prope
and anythinghat may be the subject of ownership

Fiduciary Duty:Means that a special relation of trust, confidence,
responsibility exists. Thiduty legally obligates one entity/individual {
act in the best interest of another. A guardian has a fiduciary relation
to a protected person.

Guardian:A person appointed by the Circuit Court who is respong
for the personal affairs of a protésd person.

De facto GuardianA person who is not the medical power of attorn
representative or appointed surrogate and has assumed substg
responsibility for any of the personal affairs of another person I
found to be a protected person.

Limited Guardian:A person appointed by the Circuit Court who has ¢
those responsibilities for the personal affairs of a protected persor
specified in the order of appointment.

Temporary GuardianA person appointed by the Circuit Court who |
only those responsibilities for the personal affairs of a protected per
as specified in the order of appointment. A temporary guardian ma
appointed upon finding that an immediate need exists, that exdimce
to the procedures otherwise set forth WV _Code 8444-4 for the
appointment of a guardian may result in significant harm to the per
that no other individual or entity appears to have the authority to act
behalf of the person, or that the individual or entity with authority to &
is the individual or entity with authority to act is unwilling, unable or
ineffectively or improperly exersed the authority. A temporar
guardian is time limited to six (6) months unless terminated or exten
by the Circuit Court upon good cause following a hearing.

WYV Code §44A-4

Guardian Ad LitemA guardian appointed by a court to protect tf
interest of an incapacitated adult inparticularmatter. State emjpyees
are prohibitedfrom servingas Guardian Ad Litem.

Health Care Decision: A decision to give, withhold or withdra
informed consent to any type of health care, including, but not limi
to, medical and surgical treatments, including -jfielonging
interventions, psychiatric treatment, nursing care, hospitalizati
treatment in a nursing home oother facility, home health care an
organ or tissue donation.

Health Care Facility:A facility including but not limited to hospital

psychiatric hgpitals, medical centers, ambulatory health care facilit

Revisedlanuary2021

13


http://www.legis.state.wv.us/WVCODE/ChapterEntire.cfm?chap=49&art=7&section=27#07
http://www.legis.state.wv.us/WVCODE/ChapterEntire.cfm?chap=44a&art=1&section=4#01
http://www.legis.state.wv.us/WVCODE/ChapterEntire.cfm?chap=44a&art=1&section=4#01

WV Substitute Decision Maker Policy

LIKeaAOALFyQa 2FFAOSa yR Of AyA(
rehabilitation centers, hospice, home health care and other facil
established to administer health care in its oralip course of busineg
practice.

Health Care ProvideAnyft A OSy aSR LK@ aAOAl yX
assistant, paramedic, psychologist or other person providing me
dental or nursing, psychological or other health care services of any

Health Care Surrogatédn individual eighteen (18) years of age or ol
appointed or selected by an attending physician or advanced n
practitioner to make medical decisions on behalf of an incapacit
individual.

Incapacity: The inability becausef physical or mental impairment t
appreciate the nature and implications of a health care decision, to n
an informed choice regarding the alternatives presented and
communicate that choice in an unambiguous manner.

IncompetenceA legaldetermination that an individual lacks the abili
to understand the nature and effects of their acts and as a rest
unable to manage his/her business affairs or is unable to care for hi
physical welbeing thereby resulting in substantial riskrafrm.

Interested Person:A person who is the subject of a guardiansbip
conservator proceeding, an appointed guardian or conservator, or]
other person with an actual and substantial interest in the proceed
either generally or as to a particularatter.

Life Prolonging Interventions:Any medical procedure or interventio
that, when applied to a person, would serve to artificially prolong
dying process or to maintain the person in a persistent vegetative s
Includes, amongothers, nutrtion and hydration administereg
intravenously or through a feeding tube. Does not incly
administration of medication or performance of other medi
procedure deemed necessary to provide comfort or alleviate pain.

Living Will: A written, witnessed advaed directive governing th
withholding or withdrawing of life prolonging intervention, voluntar,
executed by a person in accordance with the provision&'dfCode 816
30-3.

WYV Code §160-3.

Medical Power of Attorney:A written, witnessed advanced directi
that authorizes an individual that is at least 18 years of age to n
medical decisions on behalf of another individual. A medical powé
attorney must be dulyexecuted prior to the individual becomir
incapacitaed and duly executed in accordance with the provision
WYV Code 81430-3 or existing and executed in accordance with the |z

of another state.

WV Code §130-3
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Missing PersonAn adult individual, eighteen years of age or older, v
is absent from his/her usual place of residence in the statd\@hose
whereabouts are unknown

Most Integrated Settingis defined in the Olmstead Decree as a sett
which fully enables individuals with disabilities to interact with Rc
disabled persongossible.

POST FormThe Physician Orders for ScopeToéatment (POST) is| WV Code 8180
form developed for the purpose of documenting orders for med| 25.

treatment and directives concerning provision of CPR, code/no ¢
level of intervention, etcWV Code §180-25.

Protected PersonAn adult individual, eighteen (18) years of age
older, who has been found by the court, because of mental impent,

to be unable toreceive and evaluate information effectively, or

respond to people, events and environments to such an extent that
individual lacks the capacity to a) meet the essential requirement;
his/her healthcare, safety, habilitatin or therapeutic needs without th
assistance or protection of a guardian OR b) manage propert
financial affairs or to provide for his/her support or for the support
legal dependents without the assistance or protection of a conservq
A protectal person is also defined as a person whom the court
determined is a missing person.

Qualified Physician:A physician licensed to practice medicine who
personally examined the person.

Qualified PsychologistA psychologist licensed to pragipsychology
who has personally examined the person.

Relative:Anyone having a relationship of a spouse, parent, grandpa
stepfather, stepmother, child, grandchild, brother, sister, Halbther,

half-sister or any person having a familype relatiomship with the
protected person or a family type relationship created by adoption.
Representative Payedin individual appointed by the funding source
KFryRES O0KIFIO AYRAGARdIZ £ Qad 06SySTF
Substitute Decision MakerA substitute decision maker can biher a
court appointed Guardian or a Health Care Surrogate.

Surrogate DecisioiMaker: Means an individual identified as such by| WV Code 8180-3
attending physician in accordance with the Health Care Decisiong
WV Code 8§180-3

SECTION athke

2.1Eligibility Criteria

Guardianship

Anyone who believes that an individual is in need of a guardian/conservator but Wwkbesed
to have no one to act in this capacity may request Guardianship Servicestagting the
Department. In addition, if someone is willing and able to servguasdian/conservator, but is
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unfamiliar with the filing process, the Department magiaton ashort-term basis. For specific
information about how to file a petition to requesippointmentof a guardian and conservator
see Filing a Guardianship Petition.

Health Care Surrogate

Whenever it is believed that an individual is in need bfealth Care Surrogate, and basad a
thoroughsearch by the appointing physician or nurse practitioner, it is believedthiea¢ is no
one to act in this capacity, a request may be made for the Department &ppeinted Health
Care Surrogate.

In order to be eligible to receive Substitute Decision Maker Services provided by the
Department the individual must meet certain minimal criteria. The final determinathmout

whether or not a substitute decision maker will be provided cannot be figitgrmined in most
cases until after a thorough Initial Assessment is completedciitezia which must be met at

the intake phase of the case are as follows.

Criteria for Eligibility

The individual must meet all the following criteria:

1 Be at least eighteen (18) years of age for a health care surrogate appointment or be at
least seventeen (17) years, ten (10) months of age for a guardianship appointment.

Be a resident of West Virginia or be physically located within the state;

Lack decisn making capacity or, at a minimum, appear to have impaired/questionable

decisionmaking capacity for a guardianship appointment or have been determined by a

gualified physician, qualified

1 psychologist or advance practice nurse to lack decision makipgcity for a health care
surrogate appointment.

1 A guardianship appointment requires client to need assistance with personal decisions in
areas not limited to healthelated decisions or a health care surrogate appointment
would need assistance withealth care decisions.

1 Have no known advance directive duly executed and in effect or an advance directive is
Ay STFSOGSZ o0dzi AG R2S&a y2id FRSldzr iStée YSSi

1 Have no known person who is willing and able to serve as substituteiatecisaker,
Guardianship may have someone who is willing and able but needs assistance in filing the
petition.

1
1

Note: For an adult who is a resident of a state operated kemgn care facility, the guardianship
petition may be filed by the Department, féity and/or third party to request that the
Department be appointed guardian. The Department can also be appointed and may serve as
guardian for these individuals if someone other than the Department or the facility is the
petitioner. State operated fadiles to which this rule applies are: Jackie Withrow Hospital,
Hopemont Hospital, Lakin Hospital, John Manchin Sr. Health Care Center, Welch Emergency
Hospital, Mildred Mitchell Bateman Hospital and Sharpe Hospital.

Often the Department is inappropriatelgalled upon to become Health Care Surrogate in
circumstances where the hospital or doctor believes they need to perform emergency or time
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critical procedures. While it igenerallyrequired that a physician obtain consent prior to

providing medical care, there are exceptions. Emergency situations are one such exception,

Emergency Medical Treatment S4€&2

Consent is presumed in an emergency when there is an immediate threat toJthél A Sy (i Q a
sight, or limb, unless the patient indicated that they do not want the procedure or treatment in

a previously executed advance directive. When this is the situation, emergency care may be

provided without consent so immediate appointmeritaoHealth Care Surrogate is not necessary.

If the situation does not qualify as a true emergency as defined (above), the hospital or doctor is
to follow the required process of attempting to identify and appoint an appropriate surrogate. It
is the Depa¥ Sy i1 Qa NBalLRyaArAoAtAde (2 SyadaNB GKIF G
accepting appointment as Health Care Surrogate. The hospital is to follow their internal
procedures for providing medical treatment in emergency situations.

In these instances,the Department should decline appointment to address the
immediate/emergency medical need. This would not preclude the Department from accepting
appointment after all other prospective decisiomakers have been contacted and it has been
determined that thee is no one willing and able to serve

Whenever the Department receives a Health Care Surrogate appointment from these two
facilities the local office needs to thoroughly review the appointment for accurate language, time
frames/discharge date and documiation of selection process. If there are any questions

concerning the HCS appointment form the local adult service staff should not be making changes

or any additions to the form. The local worker needs to contact the appropriate facility staff to

voicetheir concerns regarding any issues. If there are changes to be made to the HCS form only

a qualified attending physician or advance practice nurse can make modifications.

2.2 Relationship to Other Department Social Services
Refer to Adult Protective $ace and Foster Care Policy:

Adult Request to Receive Services

If there is an active Adult Residential or a Health care Surrogate case on an individual that

needs a Guardian appointed, a Request to Receive Intake must be completed, aetbthed
accepted. After intake, the Initial Assessment is to be shown as an inconaglstesment and
associated to the open Request to Receive case and appropriatengefgclient ID numbers
completed. The Adult Residential case would be the primarytyase and the Health Care
Surrogate or Guardianship case would be the secondarytgpse

If there is an active Guardianship case, appointment of a Health Qen@g&te would nobe
necessary. Guardianship cases cannot be secondary cases to Health Care Sceis@gate and
likewise Health Care Surrogate cases cannot be secondary to Guardieastgp in FACTS.
FACTS will not allow Guardianship cases or Healt Surrogate caseés have secondary case

types.

Adult Protective Services
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While a Guardianship and/or Health Care Surrogate case may be open as a result of
involvement with Adult Protective Services, these two (2) case types must always remain
sepaate. In this instance, a Request to Receive Intake must be completed, as well@isidhe
Assessment and a Guardianship or Health Care Surrogate case opened separatihe APS
case. These cases must be associated, and appropriate merging ofl2hemibers completed.

Foster Care Services

Whenever a child is in Foster Care and it is determined that he/she lacks medical decision
making capacity, the Department may be appointed as Health Care Surrogate omtéldhe
reaches age eighteen (18).

Whenever a child is in Foster Care and it is apparent that they will need a guardiarthelyen
reach age eighteen (18) and become anlgdhe Department may petition tbecome the
guardian, provided no one else is willing and able to serve. The pepitamess may begin
when the child reaches age seventeen (17) years and ten (10) months.

The Adult Services worker is to be includedhe planning process beginning and whbe

child reaches age seventeen (17). The Adult Services worker will be an infoemaler of the
Multi-Disciplinary Team (MDT) and will be identified as the secondlarer when the child
reaches age seventag17) years six (6) months.

If the plan is for a guardianship petition to be filed and the Department appoigiteddian, a
Request to Receive Intake must be completed when the child reacheseagpteen (17) years
and ten (10) months. After compien of the Intake, the Initishssessment must be completed,
and a Guardianship case opened separate fromRbster Care case. These cases must be
associated, and appropriate merging of cliennlbnbers completed.

Note: When the Department has a dlieseventeen (17) years of age in placement and is looking

at Adult Services being guardian at eighteen (18) years of age, there may be situations that it is
in the clients best interest to place the minor client in an adult placement. The general rule in
Foster Care and Juvenile Service is that children and adults cannot be placed together in the same
facility. There are exceptions to this rule. Children transitioning to Adult Services can be placed
in an Intermediate Care Facility/Intellectually Disab{@F/ID) or other similar placement type
facilities even though the facility may not already be entered into FACTS. The Department should
always place clients where and with whomever is in their best interest. The Payment and Vender
Maintenance Departent at the State office (304)58897 has the responsibility of
entering the provider into FACTS in these situations. The Payment Vender and Maintenance
Department has the ability to enter the negpaid providers into FACTS that are not licensgd

child welfare such as the ICF/ID facilities. Certain information must be received prior to the
Payment Vender and Maintenance Department can enter the information. The Adult Service
worker needs to complete a W concerning the provider and then attacghto The FACTS
Provider Form. Both the W and The FACTS Provider form are accessible through the Financial
Clerk at the local DHHR office. The FACTS Provider form along with@hbealV needs to be
mailed to the state office Payment Vender and Mainteoa Department.
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Note: The Department as the appointed guardian can sign ab8RG allow the protected person
G2 adleé Ay OSNIUIFAYy LXFOSYSyida AT AG Aa Ay GKS
sign the FE8.

2.3 Requiredinformation

During the Intake process, information gathered must be as complete and thorough as possible.
¢tKS AYRAQGARdAzZEE ARSYGAFTASR lFa GKS alffS3ISR LINE
G! Rdzf & { SNIBAOSa Of ASy ¢ gduchRnkhé asGessménf and if'tRe ¢ A f f
case areas. At a minimum, the following information must be gathered during the intake process

and documented in FACTS.

2.4 Substitute Decision MakeReferral
Information that must be collected when @uardianshipor Health Care Surrogateferral is
received for an individual includes the following:

1 Name(s) of adult;

1 County of residence;

91 Current location of the adult;

1 Age/date of birth of adult;

1 Name of the facility (if applicable);

1 Contactperson at the facility (if applicable);

T ' RRNB&aa 2F (KS | RdzZ 61Qa K2YSkTFOAfAGET

i Phone number for the adult;

1 Type of facility;

1 Directions to the home/facility;

f blkYSoauv FyR | RRNBaaQ 27F | ¢ff 1Y26y AYRAODAR
guardian;

f Name(® YR FRRNBaaQ 2F Ittt (y26y AYRAODARdZ f
making capacity;
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1 Information about any existing advance directives, if known;

1 Physical desgstion of the adult;

1 Psychological description of the adult;

1 Name of referent or indication that referral was made anonymously if the referent is
unwilling to give their name;

1 Referent address and telephone number;

1 Relationship of the referent to the adult

T 126 GKS NBTFTSNBYy(U (1y26a 2F GKS AyF2N¥YIGAZ2Y

1 Any other relevant information.

In situations where referrals are received involving more than one household membeedmsg
services (i.e. both a husband and his wife), e@ndividual must be set up as a separate
referral/case. Appropriate associating of these intakes/cases and merging of client ID numbers
must be completed.
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At the conclusion of gathering the referral information, the Intake worker may indicate if, in

his/her opinion, the information reported constitutes imminent danger/emergency situation or

a potential for danger requiring prompt attention by the supervisor. Selection of this choice will
GNAIISNI I NBaLkRyasS GAYS 27T diratidnihktikither inni@e®t 6 p 0 F
danger or potential danger exists, FACTS will default to a fou(tleBrdays response time. If the

Intake worker indicates that there is imminent danger or there is a potential for imminent danger,

he/she must document the wson(s) for this determination. The final determination regarding
assignment of the appropriate response time rests with the supervisor. See the section titled
Response Times for additional information.

When all referral information is gathered and documed in FACTS, a search of the FACTS
system must be completed to determine if there are other referrals/assessments/cases for the
identified cliem. Appropriate associating ofntakes/cases and merging of client ID numbers
must be completed. fe referral is then to be forwarded to the appropriate Adult Services
supervisor for further action.

2.5 Referral Triage/Disposition

The supervisor is the primary decision maker at the intake stage of the Substitute Decision Maker
OFaSg2N] LINROSaad ¢KS adzZISNBAaA2NRa NRES AyoOf d:
considered to determine if the referral is to be assigneddio Adult Services Initial Assessment

or screened out and 2) for those assigned for assessment, determination of the required
response time for the initial contact based on the degree of risk indicated in the referral
information. Screening of the referrés to be done promptly, but in no instance is screening of

the referral to exceed ten (10) calendar days from the date of referral.

Accept/Screen Out

The supervisor will:

1 Review the information collected at intake for thoroughness and completeness;

1 Identify/verify the type of referral,

1 If not previously completed by intake worker, conduct a search of the FACTS system to
determine if other referrals/assessments/cases alngadist for the identified client;

1 Create associations in FACTS between the current referral and other
referrals/assessments/investigations/cases as appropriate, as well as merging all
duplicate client ID numbers;

91 Determine if the referral will be accégd for an Initial Assessment or if the referral will

be screened out and not acceptead determining whether to accept @uardian/Health

Care Surrogateeferral or screen out the referral, the supervisor must consider:

The presence of factors which amuld present a risk to the adult;

The information related to the identified client and their current circumstances;

Whether the information collected appears to meet the eligibility criteria for

Guardianship oHealth Care Surrogate services;

1 The suffiency of information in order to locate the individual/family; and,

1 The motives and truthfulness of the reporter.

= =4 =
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If the referral is accepted:
1 Determine the appropriate response time for the referral based on the information
presented on the intake;rad,
Assign the referral for Initial Assessment.
If the referral is screened out:
Document the decision regarding screening;
Document the reason(s) for the screent decision; and,
Make referrals to other resources within and outside of the Departmeiippiropriate.

= =4 -8 4 -4

Response Times

A faceto-face contact must be made with the alleged protected person within four{@n
days from the date the referral is received by the agency. Deperinige degree of risk to the
Of ASy i Qa KSI f-béikgZcordact Wi ih&adult nyaRreqaird f faceto-face contact
in less than fourteen (14) days. The policy rulesi&iermining response time are as follow:

1 Response Within 5 Daysthis time frame will apply in cases where it is determined that,
based on the referral information, a situation where a prompt response is critical
(Example A situation or set of citamstances which present a substantial and immediate
risk to the alleged protected person.) A faimeface contact with the alleged protected
LISNB2Y Ydzad 6S AYyAUGAFGSR gAGKAY FTAGOS op0O R
living environmentvhenever possible.

1 ResponseWithin 14 DaysThis time frame will apply in cases where it is determined that,
based on the referral information, a situation where a prompt response is critical does
not currently exist and/or is not expected to develyithout immediate intervention. A
faceto-face contact with the alleged protected person must be initiated within fourteen
6mMny RIFI&ad® ¢KA& O2y 0l OG Aa G2 200dzNJ Ay (K
possible.

Note:L¥ Ga¢AYS / NAGAOFIEf bSSRé¢ Aa aStSOGSR o0& GKS
2T GFADGS 6p0 RI&&a¢d LT rkeKthedesporse ting will dafautt t8Bal SR 0 ¢
GoAUKAY F2dz2NISSYy omn0 RlIe&a¢ NBaLRyaS (GAYSo ¢
recommended by the workef i KA 4 A& R2YyS LINA2NJ 42 GKS &dzLJSND.
Considerations in Determining Rponse Time
To assist with the determination of the appropriate response time for initiation of a
Guardianship or Health Cagurrogate InitiaAssessment, the supervisor should consither
following:
1 Whether the information reported indicates the presce of a situation requiring prompt
attention;
1 Whether the alleged protected person has the physical, cognitive and emotional capacity
to make decisions and independently act on them;
1 The location of the alleged protected person at the time the intakedsived,;
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1 The potential/likely effect of intervention in escalating the circumstances in the
home/facility and the capacity of the Department to remain with the situation once
intervention is initiated;

Whether the circumstances that exist could changedbp

Whether the living arrangements are life threatening or place the adult at risk;

Whether the alleged protected person requires medical attention;

Whether the alleged protected person is without needed assistance and supervision;
Whether thealleged protected person is capable of g@iéservation/protection;

Whether the alleged protected person is isolated socially or geographically;

Whether there are indications of family violence;

Whether the adult/family is transient or new to the commupit

Whether the adult is currently connected to any formal support system;

Whether there are any family or friends available for support;

Whether there is a caregiver(s) and if so, are they physically, cognitively and emotionally
able to provide needed care to the adult;

1 Whether there is a past history of referrals or current referrals requesting assistance;
1 Whether there are injues

=4 =4 4 -8 -8 _-9_45_9_2°_2_-2-°

Once the supervisor has made a determination regarding the response time they will:

1 Document the decision in FACTS indicating the selected response time and the date of
this decision;
Assign the referral tan Adult Service worker to begin the Initiassessment; and,
Followup to assure that the assigned Adult Services worker adhered to the designated
response time.

1
1

SECTION 3 Assessment

3.1 Adult Initial Assessment

Once the referral is assigned am Adult Service worker, completion of the Initial Assessment is
to begin promptly and must be completed and documented in FACTS within thirty (30) days.
Completion of the Initial Assessment involves gathering a variety of information about the client
and hs/her current status.

Once the referral is assigned ta Adult Services worker, work on the Initial Assessment is to
begin promptly and must be completed and documented in FACTS within thirty (30) days.
Completion of the Initial Assessment involves gaitige a variety of information about the client

and his/her current status. Information is to be gathered by conducting a series of interviews
with the client, caregiver (if applicable), potenti@Lbstitute Decision Makgrthers having
knowledge of the siiation, and other significant individuals. This is the Initial Assessment phase
for Substitute Decision Makeservices. Information gathered during this Initial Assessment

LINEOS&da ogAfft 0S F20dzaSR 2y RS SNY&efprgséhttam 0 (G K

their welkbeing and safety2) whether or noti SNIWA OS&a NS AyRAOI G4SR
circumstances, 3) Bubstitute Decision Makegervices are not indicated, what other services
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may be needed, 4) the availability of persons willimgl @ble to serve as substitute decision
maker, 5) the efforts made to explore/identify a decision maker prior to contacting the
Department, and 6) the role the Department is to play beyond the Initial Assessment.

Information Gathered by Conducting a Sesief Interviews
Interviews should be conducted with the following to gain enough information to make a
gualified and informed decision. This is not to be arg aticlusive list but used as a minimum
standard and starting point.

1 The client;

9 Caregiver (ipplicable);

1 Potential Substitute Decision Maker

T hiKSNEQ KIFI@gAy3 1y2¢ftSR3IS 2F GKS araddz GAz2y

Initial Process foSubstitute Decision Make$ervices
This is the Initial Assessment phaseSobstitute Decision Mak&erviceslnformationgathered
determining:
T ¢KS £ S@St 2F NAal piedesistoeirwslypeing and Safety D dzy a i I y O
1 Whether or notSubstitute Decision Make&ervices are indicated;
1 If Substitute Decision MakeBervices are not indicated, what other services may be
needed;
1 The availability of persons willing and able to serve as substitute decisager; and,
1 The role the Department is to play beyond the Initial Assessment.

In addition to gathering information, several critical questions must be considered when
completingthe Initial Assessment to determine whether the case is to be opene8ubstitute
Decision MakeBervices or the Initial Assessment is to be closed.

Additional Information for Initial Assessment
Critical information to determine whether th&uardianship case is to be opened alosed
includes the following:
1 Is the alleged protected person safe or can his/her safety be arranged/assured through
resources available to him/her? (Resources include financial, social, familial, etc.);
1 Does the allegd protected person appear to meet eligibility criteria for Guardianship
Services?
Does the alleged protected person appear to have/lack decisiaking capacity?
What type of decisions does the alleged protected person need assistance with? (health
care aly, some/all personal, some/all financial);
1 How long is it anticipated that the alleged protected person will need assistance with
decisions? (health care only, some/all personal, some/all financial);
Does the alleged protected person have an acting stibs-decision
maker? (Guardian, Conservator, De facto Guardian, De facto Conservator, Health Care
Surrogate, Medical Power of Attorney, Power of Attorney, Representative Payee, etc.);
1 Does the alleged protected person have any advance directive irnt2flaging Will, DNR,
Power of Attorney, Medical Power of Attorney, etc.);

= =

= =
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1 If Guardianship Services will not be provided, are referrals to other resources needed?

3.2Time Frames

Time frames for initiation of the Initial Assessment det¢ermined by the supervisor. It is critical

that the Adult Service worker complete a faimeface contact within the assigned time frame.
¢tKS 2LJiA2ya |NB GaoAGKAY FABS 6p0v RlI&aé¢ | yR
documented in FACTS him twenty-four (24) hours of completion of the contact.
Documentation is to be pertinent and relevant to carrying out the activities necessary to
complete the Initial Assessment.

The Initial Assessment process, including all applicable documentatioAQTS; must be
completed within thirty (30) calendar days from the day the referral is received. In order to
complete the Initial Assessment process,addition to the identified client, the caregiver (if
applicable), current decisiemakers (if applicable potential decisiormakers, involved family
members, and all other relevant parties must also be interviewed.

3.3Extension Beyond Allowed Time Frame
Because of the critical nature of Guardianship Services, it is essential thabffeme contact
with the alleged protected person be made by the Adult Service worker within the response time
assigned by the supervisor. No extensions will be granted for thetafsece contact beyond the
assigned time frame. lmniquesituations, extenuating circumstaes may exist that prevent the
Adult Service worker from meeting the applicable time frames for completion of the Initial
Assessment within the allotted thirty (30) days. Should additional time be necessary in these rare
situations, the Adult Service workemnust request an extension on the Extension Screen. This
request must be submitted to the supervisor prior to the end of the thirty (30) day period for
completion of the Initial Assessment. At a minimum, this request must clearly state the following:

1 Explaation of why the assigned time frame cannot be met;

i Statement of the extenuating circumstances that exist;

1 Estimation of the amount of additional time required (not to exceed fourteen (14)

calendar days)

The supervisor will review the request and rena@edecision on or before the due date for
completion of the Initial Assessment. In no instance, shall an extension exceed fourteen (14)
calendar days beyond the due date of the Initial Assessment.

3.4 Assessindeligibility

Adult Guardianship
Foran individual to be eligible to receive Adult Guardianship Services prolided the
Department, the following criteria must be met:
1 Age seventeen (17) years ten (10) months or ofdera Guardianship case and 18 years
of age for a health care surrogatase
1 A resident of West Virginia or physically located within the state.
1 Guardianship requiresetisionmaking ability is impaired to the point that a substitute
decisionmaker is believed to be needed
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Decisioamaking assistance extends beydmehlth-related decisions only;

No one willing and able to serve; and,

Have no known Advance Diraa duly executed and in effect or an advance directive is
ineffect,6 dzii AG R2Sa y2d | RSljdzr iSt& YSSG GKS Ayl
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Health Care Surrogate

Health Care Surrogate requires Whenever the Department receives a request to serve as Health
Care Surrogate, the worker must thoroughly explore all individuals who may be able to serve in
this capacity. This exploration is to include receipt of and rewkinformation documented on

the Appointment of Health Care Surrogate form about individuals who were previously contacted
by the appointing medical professional to serve and the outcomes of those contacts. Any
potential candidate is to be contacted by thmedical professional prior to requesting
appointment of the Department. Until written documentation is received and reviewed, the
Department is not to accept appointment as Healflare Surrogate. If there is any available
candidate(s) who is willing andlke to serve, the Department should encourage them to accept
appointment rather than the Department being appointed. The Department should not accept
appointmentas Health Care Surrogate if there is an appropriate candidate who is willing and able
to serve

Note: West Virginia State Code specifies the individuals who are to be considered for
appointment and the order of priority for consideration. The Department is not to be appointed
until all potential candidates have been contacted.

Individuals who are to be considered prior to appointment of the Department are:

Spouse;

Adult children;

Parent(s);

Adult siblings;

Adult grandchildren;

Close friends; and,

Any other person/entity, including but not limited to public agencies, public gaas)
public officials, public and private corporations and other persons or entities which DHHR
may from time to time designate (this is the category under which DHHR is authorized to
serve).

= =4 4 4 -8 -9 -9

Parties who may NOT serve as a Health Care Surrogate include:

1 Treating health care provider of the individual;

1 Employees of the treating health care provider, not related to the individual;

1 Owner, operator or administrator of a health care facility serving the individual; and,

1 Employees of the owner, operator odministrator of a health care facility, not related
to the individual (Adult Family Care, Medley

1 Specialized Family Care, Personal Care Homes, Residential Board & Care, Assisted Living,
Nursing Homes, etc. are included in this category).
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3.5 DecisionMaking Capacity

Based on the information gathered during the Initial Assessment, the Adult Service worker is to
make a determination as to whether or not the client appears to have the capacity to make
independent decisions on his/her own behalf, tmderstand the consequences of those
RSOA&aA2ya FyR G2 F0OG 2y GKS&AS RSOAaAzya (G2 YS
decisionmaking capacity is to be documented in FACTS. If the Adult Service worker believes that
the client lacks decisiommaking capacity, the reason(s) for this conclusion must also be
documented. Documentation must include information regarding a legal determination of
incapacity, if applicable, or worker observations leading to this conclusion if there is no indication
that there has been a legal determination. Observations may include but are not limited to
physical/medical/emotional conditions as well as orientation to time, place, person, etc.

Healh Care Surrogate also requiresitten documentation, completed by il R dzphysfian,
psychologist or advanced nurse practitiondhedocumentation musbe obtained during the

Initial Assessment phase verifying that the client lacks the capacity to independently make health
care decisions on his/her own behalf.

For persons who are in need of treatment for mental illness or addiction, as opposed to

treatment of physical needs, who have been determined by their attending physician or a
gualified physician to be incapacitated, a second opinion by a qualified physiqsyahologist

that the person is incapacitated is required before the attending physician is authorized to select
a surrogate. When the Department has accepted the appointment of Health Care Surrogate the
Department Adult Service worker should give theainting Medical Professional/s a copy of

the Appointment of Health Care Surrogate form with the Departments accepting signature for

appointment.

3.6 Assessment of Risk

A critical component of the Initial Assessment process is determining whether tienatleged
LINEPGSOGSR LISNE2Y Aa G NR&EA]l 2F Ayadz2NE 2N KIF N
circumstances, reported on the referral and/or observed during the Initial Assessment. Examples

of circumstances that may exist that could be anigatlon of risk, include the following:

No established residence;

Inadequate/substandard housing;

Suicidal gestures/statements;

Self destructive behavior;

Violent/physically aggressive;

Confused/disoriented;

Misuse/abuse of alcohol and/or drugs;

Behaviordhat provoke a serious reaction from others;

Peer relationships reinforce/promote problematic behaviors;

[ fTASYGQa o0SKIF@A2NI A& | GKNBIFG G2 aStF 2N 2
Family members are violent to each other; and,

Lack of support system.
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This is not intended to be an dticlusive list. Further, the presence of any one or combination of

these in and of itself would not mean that risk is present in every case. It is essential to consider
Fff 2F GKS Of ASydQa O natidhebod theé pfeSeédce orlagk ofvfiskitoh y 3 |
the client and to document these findings on the appropriate screens in FACTS.

3.7 ShortTerm Service Planning
As the final part of the Initial Assessment, the Adult Service worker is to develop aestmort
Service Plan.

Requirements for Service Planning
Requirements for ahortterm Service Plan may include:
1 A case will be opened for any social service; or,
1 A case will not be opened for any social service but there is some additional-fgdlow
that is required in order to bring the Initial Assessment to resolution.

Consideration is to be given to bathort- and longterm planning including planning for eveeral
discharge from Guardianship Services as appropriate these two (2) situations are described
below:

1 Department will provide social services beyond Initial Assessment

1 In this situation, the shofterm Service Plan is to briefly document the tasks that tar
be accomplished in the immediate future. This plan should be of a very limhitetion
and should in no instance exceed thirty (30) days. This plan will be in effect until the
Comprehensive Assessment and regular Service Plan are completed.
Departmert will NOT provide social services beyond Initial Assessment
In this situation, the shofterm Service Plan is to document the tasks that have been
accomplished during the Initial Assessment process. A brief statement of the task is to be
documented on theplan (i.e. referral for ihome services, referral for home delivered
meals, etc.).

= =

Information to be gathered for the Service Plan should include:
1 Who was contacted;
1 When contact was made; and,
1 The results of the contact(s) are to be made on the Confareen in FACTSn this
situation, the shortterm Service Plan will end at the point the Initial Assessment is
approved and closed.

Note: The shoriterm Service Plan is primarily intended to be a way for the worker to document
what tasks the Agency hasplemented/is going to implement until the Initial Assessment is
completed or prior to completion of the regular Service Plan. This may also include tasks assigned
to other parties. It is part of the Initial Assessment and does not require signatures.

3.8 Conclusion of Initial Assessment

The final step in the Initial Assessment process is to determine, based on the information
gathered, whether or notGuardianship or Health Care Surrogate Servmesided by the
Department are needed and a case opdne
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If the Department is to Petition for Appointment of a Guardian
Fora Guardianship case to be opened, the adult must ntleetcriteria in eitherA or B below:

1 If the Department is planning to petition for appointment of a guardian the cliemist:

1 Be at least seventeen (17) years, ten (10) months of age;

1 Be a West Virginia resident;

T [FO1 RSOA&A2Y YIF1Ay3 OF LI OAGE | & uad®BDSNYAYS
appear to have impaired/questionable decisioraking capacity which should be
evaluated by a physician or psychologist;

1 Need assistance with personal decisions in areas not limited to health related decisions;

1 Have no known advance directiveslylexecuted and in effect;

1 Have no known person who is willing and able to serve as guardian; and,

T 11 2S 6SSYy RSGSNNAYSR o6& (0KS / ANDdzA G [/ 2 dzNI

and to be in need of a guardian and/or conservator or the Departreepteparing to file
a petition for appointment of a guardian.

If the Department is planning to assist an interested person in petitioningdppointment of a
guardian and/orconservatorthe client must:

1 Be atleast seventeen (17) years, ten (10) months of age;

1 Be a West Virginia resident;

T [FO1 RSOA&AAZ2Y YI{1{Ay3a OFLIOAGE a RSGSNI¥YAYS

or appear to have impaired/questionable decisioraking capacity which should be
evaluated by a physician or psychologist;

1 Have one or more person who is willing and able to serve as guardian and/or conservator;
and,

1 Have an interested person who is preparing to file a petition for appointment of a

guardian and/or conservator with th& SLIF NI YSy i Qa | aaradlyoSo

situation is that the Department will not be appointed, however, this is ultimately the
O2dzNIIiQd RSOAAAZ2Y O D

Fora Health Care Surrogate case to be opened, the adult must have been determined to meet
the following criteria:

1 Be at least eighteen (18) years of age;

1 Be aresident of West Virginia or physically located within the state;

1 Have been determined by a qualified physician, qualified psychologist or advance practice
nurse to lack decision making capacity;
Need assistance with health care decisions;
Have no known advance directive duly executed and in effect or an advance directive is
in effect, but it does not adequately meet the individuals needs;
Have no known person who is willing and able to serve adtiH€are Surrogate;
Have been determined by a qualified physician or advance practice nurse to be in need
of a Health Care Surrogate and have appointed the Department to serve; and,

= =

= =
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1 Receipt by the Department of the completed Appointment of Health Came&ate form,
which includes written verification of potential surrogates who were contacted prior to
appointing the Department and the results of those contacts.

Note: In a situation where all the individual needs is information and general guidance abou
where and how to file a petition, the Initial Assessment may be closed after this information is
provided. It is not necessary to open a Guardianship case in this situation. Conversely, if the
person needs significant assistance and guidance througlhaupeétitioning and court process,

a Guardianship case should be openédhenever the Department will be accepting
appointment as Health Care Surrogate, the original, signed Appointment of Health Care

{ dZNNR2 I GS FT2N)X Ydzald 0S daidiresdRdediiryDocufent T@EkihdSiy G Q &
FACTS. Faxed copies are not considered to be an original. The Department can receive fax copies
to initiate decision making capability but the original needs to be requested and filed. Also,
whenever the Department Wibe accepting an appointment as Health Care Surrogate the
Department of Health and Human Resources must be appointed not the individual Adult Service
worker or local DHHR county office.

Disposition of Referrals/Assessments
The following requirements apply regarding disposition of guardiaresigor healthcare
surrogatereferrals/assessments:

1 If the client meets all the eligibility criteria and the Department will be filing for
appointment d a guardian or If the client nes all the eligibility criteria and the
Department will be accepting appointment as Health Care Surrapatease MUST be
opened for Guardianshipr Health Care Surrogatervices;

1 Anytime an individual is open in the FACTS system for multiple gaeseupder Request
to Receive Services, (i.e. Adult Residential,

1 Guardianship, Health Care Surrogate and Homeless), the case type with associated
payments takes priority. If none of the case types haagsociated payments,
Guardianshipor Health Care Surgate Services will be the primary case typ& the
FACTS system the worker cannot have a Health Care Surrogate and Guardianship case as
primary and/or secondary to each other.

1 If the worker is unable to complete an Initial Assessment for a legitimate reason (death
of client, unable to locate/moved out of state, already an existing advance
directive/surrogate decisiomaker, etc) it should be recorded as an incomplete
assessmenin FACTS.

Note: If the Department is able to identify an individual who is willing and able to serve as Health
Care Surrogate during the course of completing the Initial Assessment, the assessment is to be
completed and then closed without opening a case

3.91nitial Assessment Disposition Options

When the Initial Assessment is completed, all the information and findings are to be documented
in FACTS. All areas identified as a problem area in the Initial Assessment process must be
addressed on the Sepe Plan. The Adult Service worker will then submit the Initial Assessment,
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along with their recommendation about disposition thfe assessmentto the supervisor for
approval. The possible dispositions available to the Adult Service worker are:
1 Close theritial Assessment and open a Guardiangiiipiealth Care Surrogatase;
1 Close the Initial Assessment and refer to other resources (internal/external to
Department); or,
1 Close the Initial Assessment with no additional action needed.
1 Close the Initial Assement as incomplete.

The disposition shall be based on all the information gathered during completion of the Initial
Assessment. From this information, the Adult Service worker will determine eligibility of the
client for Guardianship and/or Health Cafeurrogate Servicegrovided by the Department.
Notification of the disposition is to be provided to the requester of services and the client by
completion of the Notification of Application for Social Servicesl@3nd saved to the file
cabinet in FACTS

3.10Assessment Prior to Case Closure

A final evaluation must be completed as part of the Case Review process prior to closure of the
Guardianship oHealth Care Surrogate case. Upon completion of the final review, the Adult
Services worker must document the results of this review in FACTS and submit to the supervisor
for approval of recommendation for case closure. Upon supervisory approval, thescasbe

closed for Health Care Surrogate services. Case closure in FACTS is to be completed promptly but
no later than thirty (30) days following completion of the final evaluation and review.

Note: It is essential that all documentation in the case benpleted prior to closure of the case,
including but not limited to the end dating of all tasks on the Service Plan.

SECTION 4 Case Plan

4.1 Service Planning

Following completion of the Comprehensive Assessmaaicess, a Service Plan must be
immediatelydeveloped to guide the provision of services in the ongoing stage of the case, and
should give consideration to both short and long term planning includingnpig for eventual
discharge fromGuardianship or Health Care Serviessappropriate. Service planning must be
primarily directed toward meeting the needs of tiggardianship or health care services client.

In developing a Service Plan, consideration #thbe given to the major service needs that exist
as well as the strengths of the protected person, their exprdsgishes and personal valuesd

their best interest if their personal wishes are not known and cannot be determBasied on

the circumstaes, it may also be appropriate to include a plan to reduce risk and assure safety
of the adult. Services needs are to be addressed in priority order beginning with the most
emergent issues.

Development of the Service Plan is to be based on the findingjsndormation collected during

the assessment/evaluation processes (i.e. Initial Assessment, Comprehensive Assessment, case
review) as well as any specific requirements set forth by order of the court. Based on the
information gathered, goals must be id#red and set forth in the Service Plan. These will
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provide the milestones for assessing progress and success in the implementation of the plan. The
Service Plan provides a written statement of the goals and desired outcomes related to the
conditions idemified through the assessment processes. Each area identified in the Initial

' 3aSaayYSyd a | aLINRPofSY INBIFé Ydzald 06S | RRNBaA

Development of the Service Plan is to be a collaborative process between the Adult Service
worker, the cliem, and others such as financial representative, residential provider, family
members and service providers. For adults who are in a supervised living settirgluibhenay

have more than one plan directing their care. The plan between the Department|idre and

other relevant parties is to specifically address the goals and objectives related tongawuit

the duties as guardian or health care surrogdteis may include tasks such as referral and linkage

with appropriate resources, maintenance iretimost integrated placement setting, addressing
medical/social needs not addressed by the supervised living setting and others. It is not necessary

to duplicate the details contained in the facility/agenuan,6 dziT G KS 5SLI NI YSy G Qa
address whther or not the facility/agency meets the adults needs. A copy of the facility/agency
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Those individuals who were involved in tievelopment of the Departme@da { SNIJA OS t f | y
also be involved in making changes/modifications to the plan.

The Service Plan is to be reviewed on an ongoing basis and updated at least every six (6) months

in conjunction with the formal Case Review process. In addition, théec8d?ian may be updated

more frequently as appropriate. Those individuals who were involved in the development of the
5SLI NIYSyGQa {SNBAOS tfly akKz2dZ R Ffa2 0S Ayg2

The worker must dcument the details oftte Service Plan in FACTS, clearly and specifically
delineating the plan components. When completed, forward to the appropriate supervisor for
approval. After review by the supervisor, a copy of the Service Plan is to be printed and required
signatures okdined. In the event an individual refuses to sign or is unable to sign, the worker
should make a notation explaining why the signature was not obtained. Required signatures
include the client or his/her legal representative(s), (if applicable), a reprateatfrom the
supervised living setting, (if applicable) and all other responsible parties identified in the Service
Plan. The signed copy is then to be filed in the client record and the location documented in
FACTS. A copy of the completed, signed &iRian is to be provided to all of the signatories.
The Adult Service worker would also need to save the document to Document Tracking and the
file cabinet of the case.

4.2 Inclusion of the Incapacitated Adult in Service Planning
Inclusion of incapacitad adults in the Service Planning process presents the Adult Service
worker with some unigue challenges. Although determined to lack deem@king capacity, the
client may have the capacity to participate in the development of the Service Plan and sleoul
permitted and encouraged to participate in its development to the extent they are able, including
signing of the completed document. Some special considerations for the Adult Service worker
include the following:

1 Thesubstitute decision makes charg@d with the responsibility of acting in accordance

with the known or expressed wishes and values of the protected person to the extent
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2 KSYy (KS & 0 StheladuR i i GoNfEtmitre the 2n&ir expressed wishes, the
final decision rests with the Substitute Decision Maker and should take into consideration
GKS Ot ASyiQa @IfdzSax auNBy3adKasx FyR fAYAQL
1 When the Department has been appointed by the court to serve as guaadthe adult
also has a financial decisiomaker (conservator, representative payee, etc.) this
representative mustb&B & LISOG SR a4 GKS &aLl21SalLlSaeshzy T2
Generally, their consent must be obtained in financial matters included on the Service
Plan. If it appears that the acting or appointed financial decisiaker is unwilling or
unable to fulfill their obligations, which negatively impacts the psmn of needed health
OFNB F2NJ 0KS OfASyds GKS {SNBAOS tftly Ydzadl
decisionmaker.
1 When the client has an ongoing informal support that will be continuing as péneof
Service Plan (e.g. relative, nelgh, friend, etc), this individual should logcluded in the
service planning process and may sign the Service Plamel@tienship of the informal
representative is to be documented in the client record.
1 The situations listed above are the most likedyoccur and require consideration by the
Adult Service worker. Variations, however, may occur and could require consultation
between the Adult Service worker and his/her supervisor to determine the most
appropriate approach.

4.3 Determining the Mostintegrated Level of Intervention

In the provision of services to adults, the principle is well established both in law and policy that

the least intrusive means of intervention should always be used. When applying this principle to
individual situationshere is some discretion in determining the appropriateness of the manner

in which the Department intervenes in the life of the client and the level of care/assistance
NBljdzZA NBR Ay 2NRSNJ 2 YSSG GKS Of ASyimsive ySSRA
F LILNR F OK GKIF G A& FLIWIINBLNARIFIGS G2 YSSG GKS Of AS
intrusive to the most intrusive option(s).

The principle of most integrated intervention requires a commitment to the maximum level of
selfdetermination by the client. The client should be permitted and encouraged to participate in
the decisionmaking process to the extent of their ability. Substitute decisimakers should
participate within the scope of their authority. The Service Plan is used tonuem@uthese
choices and to ensure the integrity of the decisioaking process.

It is important to clearly document the efforts made to assure the most integrated level of
intervention. In the event these efforts are unsuccessful, this fact andd¢hson(s) they were
not successful must also be clearly documented in the case record.

4.4Required Elementg General
The Service Plan must contain all the following componenessure a clear understanding of
the plan and to provide a means for assessing progress:

9 Specific criteria which can be applied to measure accomplishment of the goals;
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Specific realistic goals for every area identified as a problem, including

but not limited to those identified through the assessment processes. This will include
identification of the person(s) for whom the goal is established, person(s)/agency
responsible for carrying out the associated task(s), identification of services, and
frequencyduration of services;

Specific tasks which will be required in order to accomplish the goal. These are tasks or
activities that are designed to help the client progress toward achieving a particular goal
and should be very specific and stated in behealiterms (specifically stating what action

is to occur i.e. Mary Jones will attend adult day care at least once weekly to improve
interpersonal skills). These tasks should be monitored frequently; and,

Identification of the estimated date for goal attenent, if applicable. This is a projection

of the date that the worker and the client expect that all applicabkks will be achieved,

that minimal standards associated with change will have been attained.

4.5 Other Considerations for Service Plangin
TheService Plan must also take into consideration other elements to be effective for the client.
Those items include the following as a baseline:

1
1
1

1
1

T
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Attitudes, infuences and interpersonal relationships and their real or potential impact on
implementation of the Service Plan;

The circumstances precipitating involvement by the Department;

Availability/accessibility of client resources including human resources suemay and

friends; and,

Levels of motivation.

4.6 Developing a Plan to Reduce Risk/Assure Safety

When it is determined through the assessment process that risk factors exist which compromise
the safety of the adult, the identified problem areas mhstaddressed in the Service Plan. When
developing a plan to assure safety of the client, it is important to involve them in the discussion
of the behaviors which are problematic, options for managing the behaviors and, the
formalization of a plan to addresthe behaviors and their cause(s). In situations where it is
necessary to remove the adult from their current residence in order to assure their safety, the
following should occur:

il
1
T
T

T

Identify the conditions that establish/support the need for a change acginent;

Identify the recommended alternate placement arrangement;

Identify the anticipated duration of the alternate placement arrangement;
Describearrangements for visitatiowith family and friends, including amgstrictions, if
applicable; and,

Describe the efforts that have been made to prevent a change in placement and the
results of these efforts.

4.7 Developing/Implementing a Plan for an Adult in a St&perated Facility
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In order to improve communication between WVDHHR and the state operated facility the local
assigned worker, the Adult Service Supervisor, and Community Service Manager (CSM) must be
included in the treatment planning process. Notificagsoare to occur by email including
assigned worker, adult service supervisor &ndnmunity ServiceManager. If there are issues
concerning treatment plan meetings being rescheduled, changed and/or not occurring without
proper notification given to staffhe local worker needs to notify their direct supervisor
immediately. Upon being notified the local Adult Service Supervisor should attempt to resolve
any issues directly with appropriate hospital staff. Iftfier action is needed the adult service
supervsor mustnotify their regionaladult serviceconsultant and district CSM.

SECTION 5 Case Management

5.1Introduction

Case management is the ongoing service provided by the Department for clients who have been
opened for Adult Guardianship or Health E&urrogate Services. It consists of identification of
problem areas, identification of appropriate services and resources to address the identified
problems, referral of the client to appropriate service agencies, and coordination of service
delivery. Inaddition, the Department as guardian is responsible for making decisions related to
personal matters of the protected person as set forth in the Order of Appointment and Health
Care Surrogate is responsible for making decisions related to health carersriattehe adult.
While the Department does have an obligation to make decisions on behalf of the client and
when appropriate make recommendations regarding services and assistance that are
appropriate to address identified needs, the substitute decisi@ken cannot force the client to
accept or comply with recommended services.

Note: Anytime the Department, as guardian and/or Health Care Surrogate, signs any document,
it must include a disclaimer that clearly states that the Department is not accepiinfjreancial

NBalLR2yaroAtAde F2NJ 0KSaS INNIFy3aISyYSyidao {A3ayl i
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5.2 Comprehensive Assessment

A thorough assessment must be completed for each individual who is open&lfirdianship

or Health Care Surrogate Services. To develop a detailed understanding of the client and his/her
needs, a Comprehensive Assessment must be completed. For Substitute Decision Maker cases,
information gathered while completing the Initial Assenent will carry forward into the case

area of FACTS to create the first Comprehensive Assessment. The Adult Service worker will use
the information gathered during completion of the Comprehensive Assessment as the basis for
0KS Of A Sy Qa CdmpratiEnsive Assessnient dere@n& Vil not necessarily reflect all

of the information outlined in the following sections. It is appropriate to gather all of the
following information as part of the assessment process. The information will be documented on
the Comprehensive Assessment screens as well as various other screens in FACTS.

5.3Time Frames
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A Comprehensive Assessment, including the development of the Service Plan, must be completed

for each individual who is opened for Guardianship or Health Gameogate Services. This
assessment must be completed within thirty (30) calendar days following the dateatteis

opened. A new Comprehensive Assessment must be completed annually. Changes that occur in
GKS Ot ASyidQa OANDdzY alicdmpl@inof thie EdpietidnsiiekASsesgnderti | y
are to be documented as a modification to the existing Comprehensive Assessment and are to

be documented within fortyeight (48) hours of the time the worker becomes aware of the

change

5.4 Information to Be Collected

Identifying Information

Demographic information about the client, his/her family and his/her unigueumstances is
to be documented. Information about individuals with whom the clivkas a  relationship
should be documentedn the client screens and/or on the collatesreens as appropriate.
This includes information such as (not anidllusive list):

Address (mailing and residence);

Date of birth/age;

Household members;

Other significant individuals;

Current legaftepresentatives/substitute decisiemakers (if applicable);

Potential decisiormakers and indication of their willingness to serve;

Identification numbers (SSN, Medicaid, Medicare, SSA Claim, etc.);
Gender/ethnicity;

Marital status;

Advance directives infiect; and,

Directions to the home.

=4 =4 8 8 -8 -9 _95_4_°_2._-12-

Services Requested
Document the specific service(s) being requested. This should include informatioassudie
following:

1 The specific type(s) of assistance being requested;

1 Why assistance is being requested;

1 How ae needs currently being met

Living Arrangements
520dzySy G GA2y 2F AYTF2NNIGA2Y | 62dz0 inclgds Of A Sy i
information about where the client currently resides such as the following:

T / tASYGQa OdzZNNBy (S i 2I0ASARAYy KR2YESys KK2Yaqd A GNJf = S
Is this setting considered permanent/temporary;
Type of setting (private home/residential facility);
Household/family composition;
Physical description of residence (single family dwelling, duplex, townhouse, apartment,
retirement community, foster home, group home, nursing facility, etc.);
1 Interior/exterior condition of the residence;

T
1
1
T
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1 Type of geographic area (rural, urban, suburketn,); and,
1 Access to resources such as family/friends, transportation, shopping, medical
care/services, social/recreational, religious affiliations, etc.

Client Functioning

520dzYSyalraAazy 2F AYF2NXIGA2Yy | 02dzi idckd Of A S\
AYF2NNIEGAZ2Y | 02dzi K2g GKS Of ASy( QaassedSmekt2y | f v
of their strengths, needs and supports in areas such as:

Activities of daily living (ADL);

Whether or not his/her needs are currently being met and thowm,;

Caregiver functioning, if applicable;

Ability to manage finances;

Ability to manage personal affairs;

Ability to make and understand medical decisions; and,

Assessment of decisiemaking capacity.

= =4 -8 -4 -8 -9 -9

Physical/Medical Health

Documentation of information 6 2 dziT G KS Of ASydiQa Odz2NNByd LIKE®a:
should include a description of the client as observed by the worker duringtdaf@ee contact,

and information about his/her diagnosed health status.

Included are areas such as:

1 Observed/eported physical conditions of the client;
Primary care physician;
Diagnosed health conditions;
Current medications;
Durable medical equipment supplies used/needed; and,
1 Nutritional status.

1
1
il
1

Mental/Emotional Health
520dzYSyal A2y 2F AYF2NXIGA2Y | 602dzi GiKcBideOf A Sy i
information about how the client is currently functioning, his/her current neadd supports,
and his/her past historgf mental health treatment involvement, #pplicable. Included are
areas such as:
1 Current treatment status;
Current mental health provider, if applicable;
Mental health services currently receiving;
Medication prescribed for treatment of a mental heattondition;
Observed/reported mental health/behavioral conditions; and,
1 Mental health treatment history.

il
il
1
T

Financial Information

520dzYSyaldAaz2zy 2F AYF2NXI A2y | o62dzi GKS
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independently or with assistance. Included are areas such as:
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Financial resourcestype and amount;

Other resources available to the client nofinancial;

Assets available to the client;

Health insurance coverage;

Life insurance coverage;

Preneed burial agreement in effect;

LYFTF2NXYIGA2Yy o62dzi Of ASydQa loAftAdle G2 YIFyl
Outstanding debts/expenses;

Court ordered obligation for child support/alimony; and,

How and/or by whom finances areanaged if client is unable to do so.

= =4 8 8 -8 -8 -5 _9_9_2

Educational/Vocational Information
Documentation of information about the educational/vocational training the clientreasived
or is currently receiving should include information such as:

1 Last grade completed,;

1 Held of study;

1 History of college attendance/graduation;

1 History of special licensure/training; and,

1 Current educational/training needs.

Employment Information

520dzYSyid 2F GKS AYyF2NXIGA2Yy [o62dzi GKS Of ASydQ
Current enployment status;

Current employer;

Prior employment history; and,

Current employment needs.

= =4 A -4

Military Information
520dzySyd 2F GUKS AYF2NNIOA2Yy | o02dzi GKS Of ASyd
include information such as:

1 Branch of service;

1 Type of discharge received;

1 Servicerelated disability, if applicable; and,

1 Veteran eligibility for benefits (contact the local veteran representative).

Legal Information
520dzySydraGA2y 2F AYF2NXNIOGA2Yy | 02dzi GKS Of AS
information about all known legal representatives, and the specific nature/scope of that
relationship. This should include information such as:

f 1aaSaaySyi igdormaRingicépsicily®yitheRA&ud Service worker;

1 Information about legal determination of competence, if applicable;

T LYFT2NXYIO0A2Y I 6 2 dzi ST T 2nidkidg capacty forialyd S o)

evaluated; and,
1 Identification of specific individuawho assist the client with decisionaking
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5.5Conclusion of Comprehensive Assessment

When the Comprehensive Assessment is completed, all the information and findinigs abe
documented in FACTS. This along with the Service Plan that was devatogredult of the
assessment findings are then to be submitted by the Adult Service workiee tsupervisor for
approval. Areas identified as problematic in the Comprehen&ssessment process are to be
addressed on the Service Plan.

5.6 Appointment Process in a Guardianship Case

2 KSYSOSNI 'Yy AYRAGARdAzZ fQad FoAfAGE (2 YaehdS RSOA
longer able to make decisions on his/her own behalf without assistapgmintment of a

substitute decision makanay be necessary to aid in the decisimaking process.

Petitioning Process:

The Petitioner

For a guardianship case any interested person may file a petition to requeapguwntment of
a guardian and/or conservatV Code 844A-1-8. The followingndividuals are specifically
identified in State Code as persons who may file:

The alleged protected person may file the petition on their own bihal

Il LISNE2Y K2 Aa NBalLRyaaoftS F2N GKS AYyRAODA
The facility providing care to the individual;

A person the individual has nominated to serve as guardian and/or conservator;

A person acting as a De facto Guardian or De facto Conservator;

Any other interested person; and,

The Department of Health and Human Resources.

= =4 =4 4 -8 -4 -9

When the Department is the Petitioner

In situations where it is determined, based on the information gathered during the Initial
Assessment process, that there is no one whable and willing to serve as guardamd/or
conservator, the Department may file a petition to be appointed to servguasdian. If a
conservator is required and there is no one able and willing to serve inapakcity, the petition
should inclde a request that the local sheriff be appointed to seageconservator. If there is a
committee already in place the Department does not havéléo to remove the committee
unless it is needed.

When the Department is assisting Another Person with iRehing

In situations where it is determined that there is someone who is able and willing to agrve
guardian and/or conservator, the Department may file or assist the individual indilipgtition

requesting that they be appointed to serve as glian and/or conservatoiThis determination
will be made by the worker and supervisor based on the informagethered during the Initial
Assessment process.

When a Guardian is Needed for an Adult in a State Operated Facility
The Department is able tde a petition to be appointed as guardian for an individual who
currently a patient/resident in either a state operated psychiatric facility, or a siperated
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long term care facility. State operated psychiatric facilities include Shéogpitd and Mildred
Mitchell Bateman Hospital. State operated long term care facilitieside  Jackie  Withrow
Hospital, Hopemont Hospital, Lakin Hospital, John Manchidealth Care Center and Welch
Emergency Hospital. When a substitute decigimaker isneeded for an adult in one of these
facilities, it is the responsibility of the facility to filstate and arrange for a suitable decision
maker other than the Depantent. In doing sathe facility is expected to explore all potential
individuals and entities that may be ablegerve in a decisiemaking capacity and to document
the results of these efforts. THeepartment also has the responsibility to look at @dtential
individuals who may be abte serve in a decisiemaking capacity for the protected person. If
there is no otheiindividual or entity to serve as guardian, the Department can serve as guardian.
Stateoperated facilities and their employeearmot serve as guardian of the protected person,
WYV Code 844A-1-8. The Department should be notified of hearings if the petistates that
the Dgpartment is to be the recommended guardian.

AAAAAA
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There are provisions in the statute to permit the filing of a petition for appointment of a
guardian and/or conservator prior to an individwabkching the age of eighteen (18). Timay
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eighteen (18)In this instance the petition may be filed when the youtlats least seventeen

(17) years and ten (10) months of age. Generally, when the Deparisiecdnsidering filing a

petition under these circumstances it will involve a youth who thén Depary Sy & Qa  Odza G 2 |
and in an ouof-home placement. The hearing may nothmEd more than seven (7) days prior
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more that fourteen (14) days prior to the 2 daieigheenth (18th) birthday if the hearing is held

before the Mental Hygien€ommissioner.

S
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Explore all Potential Guardians Prior to DHHR Filing a Petition

Whenever the Department receives a request to serve as guardian or to file a petitithefor
appointment of a guardian or conservator, the worker must thoroughly explorendilviduals
who may be able to serve in this capacity. If there is any avaitatdelate(s) who s
willing and able to serve, the Department should encouragenthepetition and assist them
with the petitioning process if this is necessary. The Departrakatid not file a petition for the
Department to be appointed guardian if there isandidate who is willing and able to serve.

Competing the Petitioning Process
When the Department is the petitioner for the appointment of a guardian, the wonkest file
a Petition for Appointment of a Conservator/Guardian. When the origiastion is being filed,
the following process is to be used:
Compete the following forms:
1 Petition for the Appointment of a Conservator/Guardian;
1 Evaluation Report of a Licensed Physician/Psychologist, if this is available at the time of
filing;
1 If the Evaluation Report is not available at filing, submit a Motion For Leave to File Petition
Without Evaluation Report when the petition is filed this option is used, the Evaluation
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Report must be completed and be available and filed with the Circuit Clerk and a copy

provided to the attorney for the alleged protected person prior to the hearing date;

Affidavit of Physician (submitted if alleged praied person is unable to attend); and,

Statement of Financial Resources if a conservator is to be appointed.

Attach other applicable documents, as available, such as Medical Power of Attorney,

Durable Power of Attorney, Health Care Surrogate Appointmevihd-Will, etc.;

T CAtS ff GKS 1102@0S AGSYa o6AGK GKS / ANDdz
protected person resides

1 Arrange for payment of the filing fee; (If the alleged protected person has sufficient
resources the worker should submit equest to the court for reimbursement from the
estate for costs associated with filing the Guardianship Petition);

1 Arrange for Notice of Hearing to be sent/served to required parties once a hearing date
has been set; and,

1 Attend hearing.

E

Note: All the foms referenced in the above section are Supreme Court forms and are available
4 559Qa Ay West\MirdinialSybRrmeQdirtivébSite.

If the alleged preected person is in a health care facilityioracorrectional facility, the petition
is to be filed in the county where the facility is located

The court is responsible for appointing legal counsel for the alleged protected person. The
primary focus ofegal counsel is to assess whether or not a guardian/conservator is needed and
limitations that are appropriate based on the needs of the alleged protected person.

Note: The petition must be filed with the clerk of the Circuit Court in the county where the
alleged protected person resides, with two (2) exceptions. If the alleged protected person has
been admitted to a health care facility or a correctional facility intaar county, the petition is

to be filed in the county where the facility is located.

5.7 Contents of the Petition

When a petition for the appointment of a guardian and/or conservator is filed it must contain
certain information about the individuals whare involved, including the alleged protected
person, the petitioner and other potential candidates for guardian/conservator. Information
about individuals that must be provided includes the following:

Information about the Petitioner
1 Name;
1 Place of residence;
1 Post office mailing address;
1 Relationship to the alleged protected person; and,
1 Attorney representing the petitioner during the appointment proceedings, if applicable.
Information about the Alleged Protected Person
Gather informationon the alleged protected person, to the extent known by gegitioner.
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1 Name;
1 Date of birth;
1 Place of residence or location; and,
1 Post office address.
LYF2NXYIGA2Yy [ 02dzi GKS ' ffS3ISR t NPGSOGSR t SNE~
1 Name(s);
1 Post office addresses of the allebprotected person's nearest relatives;
1 The spouse and children (age seven (7) and above), if any; or if none;
1 The parents and brothers and sisters, if any; or if none;
1 The nearest known relatives who would be entitled to succeed to the person's estate by

intestate successioWwV Code §42-1-3a.

Note: Once a relative or several relatives have been identified in one of the categories identified,
relatives in a lower category do not f&xto be listed in the petition.

Information about Persons Acting in a DecisiMaking Capacity to the Allege@rotected
If there are no known relatives but there are other individuals that serve in some decision
making capacity, the followingformation must be included for each of these individuals:

1 Name;

1 Place of residence or location;

1 Post office address;

1 Capacity in which they serve; and, a detailed list of the acts performed by this person on

behalf of the alleged protected person.

Spedically, list this information for all individuals who serve in any of the following roles:

t SNBE2Y 2NJ FILOAfAGeE GKFG A& NBaLRyairotS T2N
Person(s) acting as De facto Guardian or De facto Conservator;

Appointedhealth care surrogate;

Representative acting under a durable power of attorney;

Representative acting under a medical power of attorney;

Person nominated by the alleged protected person to serve as guardian and/or
conservator.

il
il
1
il
il
1

Other Requirednformation

1 Statement regarding the type of guardianship/conservator being requediedtdd,
temporary, full);

1 The reason(s) for the request;

1 Existing Advanced Directives and the degree to which these tools address the needs of
the alleged protected peson;

1 Whether or not the alleged protected person will be able to attend the hearing and if not,
why;

1 The individual(s) nominated to serve as guardian or conservator by the alleged protected
person;
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1 The individual(s) proposed to serve as guardian or coaserby the petitioner

Note: If the alleged protected person has one or more Advance Directives in effect that
adequately addresses their decistaraking needs, it is NOT appropriate for the Department to

file a petition for appointment of a guardian. If it is believed that the desigd decision
YFE{SNbBaA0O A& y23G | RSIldzZ G4§Ste& I RRNBE#akingrigedsi KS | f €
may be appropriate to file a petition for appointment of a guardian. If so, the reason(s) for filing

must be clearly documented in the petition.

5.8 Fees/Costs
There are various fees that may be associated with the filing of a guardianship or conservator
petition. The petitioner is responsible for these fees which are due when the petition is filed. Fees
may be assessed for the following:

1 Filing €e- must be paid upon filing of the petition; and,

1 Fees for service of process (varies from one jurisdiction to another).
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costs incurred in filing the petitiondrY G KS LINPGSOGSR LISNBR2Y Qa Sadl
requested, this must be requested during the hearing.

Note: While a filing fee is required according to h&/ Code 844A-2-1 some jurisdictions waive
this cost when the Department is the petitioner, or are willing to accept payment after filing of
the petition. If unsure about the practice in the local jurisdiction, the worker may request that
the filing fee bawvaived. If the filing fee is not waived by the court, the filing fee must be attached
at the time the petition is filed with the Circuit Clerk.

5.9 Notification to Required Parties Prior to Hearing
The petitioner is responsible for providing noticedlh required parties. Parties who must be
notified are:

1 The alleged protected person; and,

1 All other parties named in the petition, seven (7) years of age or older.

The alleged protected person must be personally served with the Notice of Hearing, afcopy
the petition, and the evaluation report NOT LESS than fourteen (14) calendar days prior to the
hearing. Other parties named in the petition must be notified by certified mail, return receipt
requested. This notification is to be mailed a minimum of feen (14) calendar days prior to the
hearing date and is to include the Notice of Hearing and a copy of the petition.

Note: When determining the date to mail notifications to other parties, the date of the hearing

is not to be counted as one of the foude (14) days. The protected person must be served by
Personal Service of Process not later than fourteen (14) days prior to the date of the hearing. The
court clerk can arrange to have this accomplished by the county sheriff. As an alternative, it may
be necessary to employ a private process server. Because of potential conflicts of interest, The
Department nust not serve Personal Service of Process.

Responsibility of the Worker Priorto the Hearing
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Note

Complete Initial Assessmentvithin thirty (30) days of receipt of referral,

Determine if it is appropriate for the Department to file a petition;

If the Department is filing a petition, open the case in FACTS to access Court screens;
Complete Compreheng Assessmentwithin thirty (30) days of opening case;

Complete all necessary forms to file a petition;

Arrange for all required notifications;

Complete all documentation in FACTS;

Request legal representation for the Department from either the Legah&=dor Adult
Services or the prosecuting attorney;

Submit Initial Assessment to supervisor for approval,

Submit petition to supervisor for approval;

Arrange for payment of applicable fees;

Upon approval of the petition by the supervisor and arrangementplayment of fees,
file the petition with the Circuit Clerk;

Arrange for witnesses to be present/subpoenaed; and,

I NN y3S F2NJ GKS ffS3ISR LINRPGISOGSR LISNER2Y Qa

: The tasks generally are listed in the order in which the workeuld complete them

however, there may be some that will be completed simultaneously such as in a situation where
an emergency situation exists and the petition must be filed immediately, the worker may be
working on completion of the Initial Assessmantd preparation of the petition at the same time.

Responsibility of the SuperviselPriorto the Hearing

1
il

T

T

Review and approve Initial Assessment;

Review and approve court petition and other court documents if the Department is filing

a petition;

Approve cae connect in FACTS if a case is to be opened in order to access court screens;
and,

Review and approve completed Comprehensive Assessment and Service Plan.

Responsibility of the CourPrior to the Hearing

1
1

Appointment of legal counsel for thedleged protected person; and,
Set hearing date.

Setting the Hearing

The

hearing is to take place within sixty (60) days of filing the petition and the evaluation

report. Upon filing of thepetition, the Circuit Clerk is required to set the hearing date. The
hearing is to occur within the sixty (6@aytime frame The Circuit Clerk is to notify the

petiti

oner of the hearing date.

5.10GuardianshipAppointment:

Persons who may be Appointed Guardia

The

following individuals and organizations may be appointed to serve as guardian for a

protected person as peiVV Code 844A-8.. Selection of guardian must take a varietyf
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active and suitable program of guardianship. Potential candidates who theetcriteria may
come from one of the followingategories:

1 Any adult individual may be appointed to serve as a guardian, a conservator or both;

1 A nonprofit corporation chartered in the state of WV and licensed;

1 A public agency that is not a provider of health care services to the protected person;

1 A ron-profit corporation appropriately chartered and licensed in the state of West
Virginia for the purpose of serving as guardian, limited guardian or temporary guardian
of protected persons;

1 Persons employed pursuant to a written contract or other employtragreement with
a licensed provider of behavioral health services for the purpose of providing services to
a protected person:

1 Where payment for services provided under the contract or agreement is pursuant to a

waiver program;

Where the person is relatew the protected person by blood, marriage, or adoption;
Where the contract or agreement is disclosed in writing to the court; and,

The court finds the appointment is in the best interest of the protected person.

The Department of Health and Human Resesrmay be appointed to serve as guardian
only when it has been determined that there is no other individual, -nprofit
corporation or other public agency that is equally or better qualified and willing to serve.

= =4 -4

Note: When a sheriff has previously beappointed guardian, and guardianship is being
transferred to the Department of Health and Human Resources in accordance with Senate Bill
100, enacted April 11, 1997, the Department may not refuse to accept the guardianship
appointment.

Persons who mayot be Appointed Guardian
The following persons or entities may not be appointed guardian:

1 Individuals who are employed by or affiliated with any public agency, entity, or facility
which is providing substantial services or financial assistance to theqgbed person (i.e.,
Adult Family Care Providers);

1 Corporation, agency, or other entity, or any agent thereof doing business with or in any
way profiting from the estate or income of the protected person for whom services are
being performed by the guardia

1 Any person who has an interest as a creditor of a protected person, other than a bank or
trust company authorized to exercise trust powers of engage in trust business in West
Virginia; or,

1 The sheriff in the county in which a court has assumed jurisaict

Note: If the sheriff has been appointed as guardian, he/she may petition the Circuit Court to be
released as guardian. A paid provider by the Department cannot serve as guardian because this

would exhibit a conflict of interest. Paid providers by iepartment would be considered to be
employed by or affiliated with a public agency providing substantial services. Examples of such
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providers would be but not exclusive or limited to Adult Family Care, Specialized Family Care
Providers and Assisted Ligin

Appealing an Appointment
An appointment of the Department as guardian/conservator may be appealed in certain
circumstances. Examples of situations when the Department filing an appeal may be
appropriate include:
1 The Department is appointed guardian without being a party to the action (did not receive
notification prior to the hearing and was not present at theahing);
1 When the Department has proposed a potential individual to serve as guardian but the
Department is appointed instead;
1 When the Department is appointed to serve as conservator; and,
1 When the Department is appointed as agoardian or committee, ashothers.

If the Department is contesting an appointment as a guardian, the worker must fdp@eal
immediately upon receipt of notification of the appointment. This is accomplished by filing a
Petition for Termination, Revocation or Modification regting the necessary change in the
appointment. If the Department is contesting appointment the Legal Counsel for Adult Services
must be notified immediately. The Legal Counsel for Adult Services must file an appeal with the
Circuit Court stating the badigr the appeal and requesting appropriate action.

5.11Responsibility of the Worker
During the Hearing
1 Ensure attendance at the hearing of allegadtected person or, provide evidence that
the individual refuses to appear;
Present case to the court if not represented by counsel,
If the Department objects to all or part of an appointment, state the objection during the
hearing so it becomes part of the court record; and,
§ If in question, request that the court clarifythe pf& 0 SNE 2F GKS I LILRAY

il
1

Note: If the Department is not represented by legal counsel and the hearing becomes an
adversarial proceeding, the Department should request a continuance in order to arrange for
legal representation.

5.12 Responsildity of the Court
During the Hearing

1 Determine whether a guardian or conservator should be appointed;

1 Determine the type of guardian or conservator and the specific areas of protection,
management and assistance to be granted;
Determinationwhetherthe indvidual meets the definition as a protected person
Consider the suitability of the proposed guardian or conservator, the limitations of the
alleged protected person, the development of the person’'s maximum siance and
independence, the availabilityf less restrictive alternatives including advance directives

1
1
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and the extent to which it is necessary to protect the person from neglect, exploitation,
or abuse; and,

1 Select the individual or entity best qualified to act in the best interest of the pretect
person, after consideration of the proposed guardian's or conservator's geographic
location, familial or other relationship with such person, ability to carry out the powers
and duties of the office, commitment to promoting such person's welfare, angrpial
conflicts of interest, the criminal history of the proposed guardian or conservator and the
recommendations of the spouse, the parents, children or other interested relatives,
whether made by will or otherwise. The court may order a backgroundkchede
conducted by the state police or county sheriff on any person being considered by the
court for appointment as a guardian or conservaiy Code 844A-1-8.

5.13Different Types of Guardian Appointments

1 Full GuardianA guardian appointed by the court who has full responsibilities of the
personal affairs of a protected person.

1 Limited GuardianA guardian appointed by the court who has only those responsibilities
for the personal affairs of a protected person, as specified in the order of appointment

1 Temporary Guardian A guardian appointed by the Circuit Court who has only those
responsibities for the personal affairs of a protected person, as specified in the order of
appointment. A temporary guardian may be appointed upon finding that an immediate
need exists, that adherence to the procedures otherwise set forivihCode 844A-2-

14 for the appointment of a guardian may result in significant harm to the person that no
other individual or entity appears to have the authority to actaehalf of the person, or
that the individual or entity with authority to act is unwilling, unable or has ineffectively
or improperly exercised the authority. A temporary guardian is time limited to six (6)
months unless terminated or extended by the Citc@ourt upon good cause following a
hearing.

5.14 Court Requests for Studies of Potential Guardians

It is the responsibility of the court to determine, based on the information presented during the
hearing, if there is an appropriate person who idlimg and able to serve and if there is more
than one potential candidate, to determine the best candidate. In situations where the
Department is not the petitioner and has no prior knowledge/involvement of the case, it is not
the role of the Department taletermine the best candidate. When there is more than one
potential candidate and two or more of these individuals are interested in serving, the court may
order the Department to complete a study on each potential candidate and make a
recommendation asa who would be the best candidate.

If the Department is present during a hearing where the Department is ordered by the court to
complete a study under these circumstancesny other request that do not coincide with the
Departments responsibility, thBepartment should object during the hearing so the objection is
noted in the court record. Immediately following the hearing/notification the Legal Counsel for
Adult Services is to be contacted to request assistance.

If the Department is not present during a hearing where the Department is ordered by the court
to complete a study under these circumstances, the worker should contact their supeiwisor
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request assistance immediately with the Legal Counsel for Adwicgsrupon receipt of the
court order requiring the Department to conduct the study.

5.15Post Guardianship Appointment
Notification to Required Parties Following Appointment
The appointee is responsible for providing notice to all required parties. Parties whdmust
notified are:
1 Alleged protected person; and,
1 All other parties named in the petition seven (7) years of age or older.

The protected person and all other padienamed in the petition must be notified of the
appointment by certified mail, return receipt requested. This naotification is to be mailed within
fourteen (14) days of the date of entry of the order. This notification is to include the Order of
Appointment2 ¥/ 2y ASNIWIF G2NJ F YRk2NJ Ddzt NRAFY YR 0 NR
right to seek an appeal for a modification or termination of the appointment.

Reports to the Court
Initial
1 The guardian is to file an initial report with the court wittgix (6) month$ollowing the
date of entry of the order of appointment. This seamnual reportis only  required
during the first year of appointment, unless ordered otherwisdh® court. Reporting
thereafter is required on an annual basis. Thpae mustinclude all of the following:
91 Description of the current mental, physical, and social condition of the protected
person;
Description of the protected person's living arrangements during the repqézibd;
The medical, educational, vocatidnand other professional services providedhe
protected person and the guardian's opinion as to the adequacy optbescted
person's care;
Summary of the guardian's visits with and activities on behalf of the protqmesbn;
Statement of whethethe guardian agrees with the current treatment loabilitation
plan;
1 Recommendation as to the need for continued guardianship andesgmmended
changes in the scope of the guardianship;
Any other information requested by the court or useful in thempn of theguardian;
Any compensation requested and the reasonable and necessary expposeed by
the guardian; and,
1 Verification signed by the guardian stating that all of the information containdaen
report is true and correct to theest of his/her knowledge.

= = = =

= =

This report must be prepared by the worker and approved by the supervisor prior to submission
to the court.
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Note: The Periodic Report to the Court is available as a DDE in FACTS and may be accessed
through the report screen aridr the West Virginia Supreme Cowebpage. Most of the

information to complete this report will come from the Summary Evaluation screens.

Annual

The guardian must prepare and submit an annual report to the court that describes the

s A =2 s oA ~

LINEPGSOGSR LISNR2Y Q& T dzy Othek ralghany/irdormatighl@ifhihe & & >

report period. The completed report is to be submitted to the Circuit Clerk ircolmty

of

venue. In most instances this will be the county where the original appointmaatdone. If the

court of appointment grats a change of venue, the report would bebmitted thereafter

to

the new county of venue. The law provides for two (2) optiaiated to the time frame to be

used for submission of this annual report to the colihese are:

1 On a calendar year basisthis option is used the report may not cover a perafdnore
than twelve (12) months and must be filed with the Circuit Clerk no tham December

31st); or,
91 Other time frames as ordered by the court.

This report must contain all the following:

91 Description of the current mental, physical, and social condition of the protected

person,

= =

person's care;
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plan;

1 Recommendatioras to the need for continued guardianship and aegommended

changes in the scope of the guardianship;

= =

by the guardian; and,

Description of the protected person's living arrangements during the repqézibd;
The medical, educational, vocational, and other professional services pdowidiee
protected person and the guardian's opinion as to the adequacy optbected

Summary of the guardian's visits with and activities on behalf of the protqmesbn;
Statement of whether the guardian agrees with the currenatraent orhabilitation

Any other information requested by the court or useful in the opinion ofdghardian;
Any compensatiorrequested and the reasonable and necessary expéms@sed

1 Verification signed by the guardian stating that all of the information containdiaden

report is true and correct, to the best of his/her knowledge.

1 This report nust be prepared by the worker and approved by the supervisor poior

submission to the court.

Note: The Periodic Report to the Court is available as a DDE in FACTS andasthéirginia

Supreme_ Courtwebpage and may be accessed through the Report screen. Information to

complete the report will come from the Summary Evaluation scre&he. Periodic Report can
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Other Reports to the Court
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In addition to the initial (sersinnual) and annual reports to the court, there are pointsinme
whenthe court may require additional reports. These include:
1 Additional reports or accountings prescribed by the court;
1 When the guardian or conservator resigns or is removed; and,
1 When the appointment of guardian or conservator is terminated (this report beay
waived by the court for a guardian).

These reports must be prepared by the worker and approved by the supervisor prior to
submission to the court. Upon completion of the report, it is to be filed with the Circuit Clerk.

Responsibility of the Worker Followingthe hearing

1 Within fourteen (14) days following the entry of the order of appointment, maiby
of the order or appointment and statement advising the recipient of tiigint to appeal
to all parties named in the original petition;

1 Reviewthe order of appointment;

1 Prepare petition for modification of the order of appointment, if applicable;

1 Prepare and submit the initial report to the court within six months following the
appointment; and,

1 Preparation and submission of the annual reporthe court.

Responsibility of the SupervisefFollowingthe Hearing
1 Review the Order of Appointment; and,
1 Ensure submission of Maodification of the Order of Appointment, if applicable.

Responsibility of the CouFollowing the Hearing
1 Issue and enter the Order of Appointment.

Note: The Order of Appointment is to be signed and filed within seven (7) days if the hearing is
before the Circuit Judge and within fourteen (14) days if the hearing is before the Mental Hygiene
Commissioner.

Following an application requesting access to theotected person
This section applies only in respect to relatives who have been granted accesoteced
person bypetition process. The guardian shall notify relatiye(#h courtapproved access:if
1 The protected person dies
1 The protected persn is admitted to a medical facility for acute care for a penbdthree
(3) or more days
The residence has changed
The protected person is staying at a location other than their usual residenee for
period that exceeds two calendar weeks
At the proteded persons death to allow the family to complete funeaalangements

I oA < 4ooAa
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Note: A relative entitled to notice about a protected person under this section may waive notice
by providing a written request to that effect to the guardian. A guardian shall file any such written
request received with the court.

5.16 Appointment of the Department as Health Care Surrogate

Appointment of a Health Care Surrogate must be made by a qualified physician or advanced
nurse practitioner who has personally examined the adult and determined that they lack the
capacity to make health care decisions on their own behalf. West Virgaia Sbode identifies

the individuals who may be considered to be appointed in priority order. The Department may
be appointed only if there is no one else who is able and willing to serve as Health Care Surrogate.

For persons who are in need of treatmerdr fmental illness or addiction, as opposed to
treatment of physical needs, who have been determined by their attending physician or a
gualified physician to be incapacitated, a second opinion by a qualified physician or psychologist
that the person is ingaacitated is required before the attending physician is authorized to select

a surrogate.

If the adult has one or more advance directive in effect that adequately addresses their decision
making needs, it is NOT appropriate for the Department to be apediHealth Care Surrogate.
If it is believed that the designated decisiyn { SN av A& y2aG I RSIldz2 G§St @
decisionmaking needs, it may be appropriate to explore appointment of an alternate decision
maker. If so, the reason(s) for seekimghange in decisiemaker must be clearly documented.
It may be appropriate for the appointing medical professional to seek appointment of another
decision maker if:
1 the current decision maker is no longer physically/mentally able to carry out their
regponsibilities;
1 the current decision maker is not acting in the best interest of the adult; or,
! (0 KS IdRaibrimékingneeds cannot be met by appointment of only a Heatre
Surrogate.

It is NOT appropriate to seek an alternatecisiormaker solely because the physician or other
family members are not in agreement with decisions made by the authorized decision maker.
Whenever there are disagreements among family members, deemaders, or others, the
physician is to arbitratéo reach a solution.

WV Code does allow for someone to challenge the appointment of a Health Care Surrogate if
they feel that the appointment is not appropriaté/\VV Code 8180-8(e)states: [If a person who

is ranked as a possible surrogate pursuant to subsection (a) of this section wishes to challenge
the selection of a surrogate or the health care decision of the selected surrogate, he or she may
seek njunctive relief or may file a petition for review of the selection of, or decision of, the
selected surrogate with the circuit court of the county in which the incapacitated person resides
or the supreme court of appeals. There shall be a rebuttable pnesion that the selection of

the surrogate was valid and the person who is challenging the selection shall have the burden of
proving the invalidity of that selection. The challenging party shall be responsible for all court
costs and other costs related the proceeding, except attorneys' fees, unless the court finds
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that the attending physician or advanced nurse practitioner acted in bad faith, in which case the
person so acting shall be responsible for all costs. Each party shall be responsiblefdrdris
own attorneys' fees].

Advance Directives, such as Medical Power of Attorney, Durable Power of Attorney with health

care decisions, and/or Living Wills, take precedence over Health Care Surrogate appointment. If,

in the opinion of the medical progsional, decisions are not being made in the best interest of

the client, the medical professional should first attempt to arbitrate to resolve the issues. If this
cannot be accomplished, these instruments require court action to terminate before a Health

Care Surrogate may be appointed. It is the medical professidngf Rk 2 NJ G KS Of A Sy (
responsibility to seek legal intervention. (See Resolving Conflicts Between Advanced Directives

for additional information)

The Department can serve as an appothtdealth Care Surrogate if an individual has already
been convicted and/or before the individual was convicted. The Department should only serve
as Health Care Surrogate as last resort.

Note: While determination of incapacity may be done by one or mordefollowing, a qualified
physician, a qualified psychologist, or an advanced nurse practitioner, actual appointment of a
Health Care Surrogate may only be done by a qualified physician or advance nurse practitioner.
A second opinion is only requirednéatment for mental iliness and/or addiction will be needed

as stated inWV_Code 8130-24: [Need for a second opinion regarding incapacity for persons
with psychiatric mental illness, mental retardation or addiction.

For perens with psychiatric mental illness, mental retardation or addiction who have been
determined by their attending physician or a qualified physician to be incapacitated, a second
opinion by a qualified physician or qualified psychologist that the persancapacitated is
required before the attending physician is authorized to select a surrogate. The requirement for
a second opinion shall not apply in those instances in which the medical treatment to be rendered
is not for the person's psychiatric mentthess]. The general rule of determining capacity could
therefore be stated that it takes only one medical professional to make a determination of
capacity, and it takes only one medical professional to make a determination that an individual
has regainectapacity.

Process for Appointment

When the Department is requested to accept appointment as Health Care Surrogate, the
Appointment of Health Care Surrogate form must be completed by a qualified physician
advanced nurse practitioner who has pensdly examined the adult. This form mumst

completed and received prior to the Department accepting appointment as HEalta

Surrogate. The Department will not accept a verbal appointment as HealtrfSOmagate.

Note: (The Appointment of Healthafe Surrogate form is available as a DDE in FACTS). There
may be rare situations and cases that the Department may go ahead and accept Health Care
Surrogate appointment before the Department has completed their full assessment.

Exploring all potential cadidates prior to DHHR accepting appointment
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As an ongoing part of case monitoring and review, the worker must thoroughly exglore
individuals they become aware of who may be able to serve in this capacitpofantial
candidate is to be contactday the worker to determine if they are willing amadlle to serve. If
so, the Department should encourage them to accept appointment rathem the Department
continuing to serve in this capacity. The Department shouldcoatinue to serve as Health (@a
Surrogate if there is an appropriate candidate whwiing and able to serve.

West Virginia State Code specifies the individuals who are to be considerappmntment

and the order of priority for consideration. The Department is not tappointed until  all

potential candidates have been contacted. Individuals who are toobsidered prior to

appointment of the Department are, in order of priority:

spoise;

adult children;

parent(s);

adult siblings;

adult grandchildren;

close friends; and,

any other person/entity, including but not limited to public agencies, pupl@rdians,

public officials, public and private corporations and

1 other persons or entities which DHHR may from time to time designate (this is the
category under which DHHR is authorized to serve).

= =4 4 4 -8 4 -9

While the physician must consider potential candidatethe order listed, they magppointan
individual at a lower level if the physician believes that the appointee is better qualified to serve
as Health Car8urrogate. When this occurs, the physician must document that an individual was
passed over andhe reason for this.

Parties who may NOT serve as a Health Care Surrogate are:
1 treating health care provider of the individual,
1 employees of the treating health care provider, not related to the individual;
1 owner, operator or administrator of a healttaxe facility serving the individuand,
1 employees of the owner, operator or administrator of a health care facility related
to the individual (Adult Family Care, Medley, Personal Care Heewgential Board &
Care, Assisted Living, Nursing Haete are included in thisategory).

Responsibility of the Worker

1 Prior to accepting appointment

1 Complete Initial Assessmentvithin thirty (30) days of receipt of referral;

1 Determine if it is appropriate for the Department to be appointed as Healhe C
Surrogate,

1 Request completion of Appointment of Health Care Surrogate form by a qualified
physician;

1 Contact all potential candidates to-gssess their willingness/ability to servethe
extent possible;
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Complete all documentation in FACTS;

Submitinitial Assessment to supervisor for approval; and,

If the Department is going to accept appointment, open the case in FACTS;

Once the Department has been appointed and accepted Health Care Surtbgate
Adult Service worker should furnish the appointing medical professiooapp of the
completedHealth Care Surrogate appointment form for their records.

= =4 -4 -4

Note: The tasks generally are listed in the order in which the worker would complete them
however, there may be some that will be completed simultaneously such as in a situation where
an emergency situation exists and appointment is needed immediately, theewanlay be
working on completion of the Initial Assessment and review of the Appointment of Health Care
Surrogate form at the same time.

Following appointment

1 Complete Comprehensive Assessment within thirty (30) days of openirdehith Care
Surrogate ase;

1 Complete the Service Plan within thirty (30) days to be submitted to the supefaisor
approval;

1 Maintain ongoing contact with client, their family and friends to gather additional
AYTF2NNYIGA2Y | o2dzi GKS Of A Sywidalawhgmap& Sa | yR
able to serve instead of the Department; and,

1 Monitor the case on an ongoing basis.

Responsibility of the Supervisor
The supervisor is responsible for ensuring that applicable policies and procedufeticared.
To do so, the sugrvisor must:

1 Review and approve Initial Assessment;

1 Approve case connect in FACTS if a case is to be opened;

1 Sign/authorize the signing of the Appointment of Health Care Surrogaattwrize the

Department to be appointed; and,
1 Review and approve Comghensive Assessment(s), Reviews and Service Plan(s).

Appointment for Individuals in State Operated Facilities

When a substitute decisiemaker is needed for an adult in one of these facilities, it is the
responsibility of the facility to locate and amge for a suitable decisiemaker. In doingo, the
facility is expected to explore all potential individuals and entities who may bealsierve in a
decisionmaking capacity and to document the results of these effortavié{s individuals in
other settings, the Department may be appointed to serve as Headtte Surrogate only after it
has been determined that there is no one who is willing ahl® to serve in this capacity. State
operated psychiatric facilities include Sharpe Hospitel Milded Mitchell Bateman Hospital.
State operated long term care facilities inclutkckie Withrow Hospital, Hopemont Hospital,
Lakin Hospital, John Manchin Sr. He&tre Center, and Welch Emergency Hospital.

Whenever the Department receives a HealthreC&urrogate appointment from these two
facilities the local office needs to thoroughly review the appointment for accueatguage,
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time frames/discharge date and documentation of selection process. If #i@eany questions
concerning the HCS apptiment form the local adult service stagshould not be making
changes or any additions to the form. The local worker need®itwact the appropriate facility
staff to voice their concerns megards to any issues. If there are changes to be made to the HCS
form only a qualifiecattending physician or advance practice nurse can make modifications.

The worker is to explore suitable alternative individuals/entities to serve as Health Care
Surogate on an ongoing basis in all instances where the Department is appointed tarserve

this capacity. This is to be done as part of the Case Review process, and if a alig¢atdte

Health Care Surrogate is identified, the worker should requebtie the othemparty

appointed instead of the Department.

In order to improve communication between the state operated facility and WVDkiRcal
assigned worker, the Adult ServiSepervisor and€Community Service ManagéCSM) will be
includedin the treatment plan notifications by email. If there are issoescerning treatment
plan meetings being reschedulezhangedand/or not occurringvithout proper notification
given to staff the locadssignedvorker needs to notify theidirect supeavisor immediately.
Upon being notified the local Adult Service Supervitmuld attempt to resolve any issues
directly with appropriate hospital staff. If furthexction is needed the local supervisomnust
notify their regionalkdult serviceconsultantand district CSM.

5.17DecisionMaking for the Protected Persoar IncapacitatedAdult

A court appointed guardian is responsible for assisting the protected person with personal
decisionswhereasa Health Care Surrogate is responsible for making health dacesiononly.

A Substitute decision makées responsible for making health catecisions, in consultation with

the adult to the extent possible.

550AaA2ya FNB (G2 0S YIRS Ay FOO2NRIYyOS gAlGK
known and in accordance with their best interest when their wishes and values are not known
andOl yy2i 06S NBlIazylrofeé RSUSNNVAYSR® !y aasSaay!
consideration of the following:
f 6KS LISNE2YQad YSRAOIf O2yRAUGAZ2YT
0KS LISNAR2YyQa LINRPIy2aArarT
0KS LISNBR2YyQa LISNB2YIlIf RAIYAGE YR dzyAljdzSyS
the possibility and extent dfINBE a SNPAY 3 GKS LISNA2YyQa fATFST
GKS LIaairoAfAde 2F LINBASNPAY3IAI AYLNRGAYy3I 2
GKS LI2aairoAfAde 2F NBfASPAYy3I GKS LISNA2YQa
the balancing of the burdens to the benefits of the proposed treatmenhtarvention;
and,
T 2G0KSNJ adzOK O2y OSNya 2NJ @I f dzSa cikcdmstancedB | 42 y |
would wish to consider.

il
il
1
1
il
1

The duty to act in the best interest of the protected person includes taking actions that may be
adverse to the Department, Bureaus within tieEpartment and other state agencies when
advocating for services or civil remedies on behalf of the protected person. Under no
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circumstances will guardians employed within the Department put the interest of the
Department or Bureaus within the Departmedmgfore the interests of their protected person.

5.18 Commencement of Substitute Decision Maker Authority

Adult Guardianship

¢ KS 3Idzl NR A-makieyzautiordyKiciallyzbghins upon receipt of the sigoeder  of
appointment. In reality, there is some variation from one jurisdictioanother in the
SELISOGIGA2ya 2F GKS 0O2dzNI NBeghsWR Godeds44k:Sy (K S

The guardian or conservator of a protected person shall terminate upon the death of the
protected person: Provided, that the absence of an advanced directive or{mexedburial or

cremation contract, after the death of the protected person, a guardianareservator, shall

have authority to make decisions regarding the body of the decepsstécted person for the

purposes of authorizing an autopsy and making funer&ddNJ y 3SYSy (i a ¢ ¢ KS 3 dzl
O2y aSNWPI G2NRa I dzii K2 NR (0 &or @nkadnministratOrhas hderyaggdintedy (i A
This allows the Department as guardiaretoange funeral arrangements, ave though
guardianship ends at death. Similarly, #ugthority of the guardian ends upon an order of the

court authorizing resignation aemoval of the guardian.

Health Care Surrogate

¢CKS 5SLINIYSYydQa | dzik2a2NRGe & | St dK thel NS { dzN.
appointment. Whenever the Health Care Surrogate is called upon to make diffgaidtions,

such as complex medical decisions and-efiife decisions, the woks shoulddo SO in

consultation with the supervisor.

The authority of the Health Care Surrogate ends immediately upon the death of the
incapacitated adult except with regard to certain decisions. Specifically, thgpeamdtted to
assist with decisins regarding funeral and burial/cremation arrangemeptgian and tissue
donation, autopsy, etVV Code 8180-6(d)[The medical power ddttorney representative or
surrogate's authority shall commence upon a determinatimade pursuant to section seven of
this article, of the incapacity of the adult. In the evéimé person no longer isxcapacitated,or

the medical power of attorney representativg surrogate is unwilling or unable to serve, the
medical power of attorney representativa surrogate's authority shall cease.

However, the authority of the medical power of attorney representative or surrogate may
recommence if the person subsegptly becomes incapacitated as determined pursu@ant

section seven of this article unless during the intervening period of capacity the person
executes an advance directive which makes a surrogate unnecessary or expresslyhejects
previously appoirgd surrogate as his or her surrogate. A medical power of attorney
representative or surrogate's authority terminates upon the death of the incapacita¢esion
except with respect to decisions regarding autopsy, funeral arrangemerteoration and
organ and tissue donatiorProvided;That the medical power of attornagpresentative or
surrogate has no authority after the death of the incapacitated petsomvalidate or revoke a
preneed funeral contract executed by the incapacitated penson accordance  with  the
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provisions of article fourteen, chapter forgeven of this coderior to the onset of the
incapacity and either paid in full before the deaththe incapacitated person or collectible from
the proceeds of a life insurance policy specificaéigignated for that purpose].

Determinations of capacity, including determinations that a person has regained capacity, are
governed byWV Code 8180-7, which requires only one medical professional (attending
physician, qualified physician, qualified psychologist, or an advanced nurse practitioneasho h
personally examined the person) to make such determinatibhe general rule of determining
capacity could therefore be stated that it takes only one medical professional to make a
determination of capacity, and it takes only one medical professianalake a determination

that an individual has regained capacityThe exceptions to this general rule include the
following scenarios where capacity determinations of two medical professional are required: 1)
UnderWV Code 8180-22(c)where a person has been determined to be incapacitated and his
or her living will or medical power of attorney has become effective, any health care provider or
healthcall> FF OAf AGE GgKAOK NBFdzaSa G2 F2fft2¢ UGUKS L
power of attorney or the decisions of the medical power of attorney representative or health
care surrogate, because the principal has asked the provider or faodityto follow such
directions or decisions, shall have two physicians, one of whom may be the attending physician,
or one physician and a qualified psychologist, or one physician and an advanced nurse
practitioner certifythat the person has regained capigcto make the request; and, 2) UndéfVv

Code 81630-24 for persons with psychiatric mental illness, intellectual disability or addiction
who have beendetermined by their attending physician or a qualified physician to be
incapacitated, a second opinion by a qualified physician or qualified psychologist that the person
is incapacitated is required before the attending physician is authorized to seRatr@gate.

The requirement for a second opinion does not apply in those instances in which the medical
GNBFGYSyd G2 06S NBSYRSNBR Aada y2i0 2N GKS LISNaAZ2Y

5.19Decision Making

Guardianship

Decisioamaking by guardian may ilucle all personal decisions, or the orderagipointment

YIe fAYAOGD GKS RdzNI GA2Y | YRk 2N a e Lg&ardarf has KS 3 dz
the ability to act for the protected person and exercise his/her rigBenerally, a guardian is
responsible for assisting with decisions regarding the prote¢id® NE& 2 peQa@nal matters.

Limitations to the scope of that authority may be siefpendent on the needs and capabilities of

the protected person. In addition, therotected person should be permitted and encouraged to
participate in decisiormakingon their behalf to the extent possible.

The duty to act in the best interest of thprotected person includes taking actions tmay be
adverse to the Department, Bureaus within the Department and other stgencies  when
advocating for services or civil remedies on behalf of the protected persoder no
circumstances will guardia employed within the Department put the interest the
Department or Bureaus within the Department before the interests of theatected person.
Personal decisions that the guardian may be involved in mahkahgde the following (unless
these arespecifically excluded in the order of appointment):
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1 Where the protected person will live/changes in residential setting;
1 Services/treatment required to address needs;
1 Health care to be provided and/or withdrawn;
1 Authorization of placement ia nursingaality or other health care settingppropriate
to meet health care needs;
1 Resources needed to meet educational needs, if applicable; and,
f ¢KS LINPGIGSOGSR LISNER2YQa YSIya 2F &adzlll2 NI =

s oA 2 s oA ~

LINP 0 SOGSR LISNER2Ya®E o6SKFEF gKSyYy | LILIX A

In addition, there are certain decisions of the guardian that require approval of the court in
advanceThesenclude:
f 5S50AaA2ya NBadzZ GAy3a Ay | OKFy3aS Ay (KS LINEP
§ 5850AaA2ya NBadzZ GAy3a Ay I OKIFIy3dS 2F (GKS LINP
1 another state;
f 5S50AaA2ya NBadzZ GAy3a Ay (GSN¥YAylLGA2Yy 2F (GKS
1 Deviation from greviously executed living will or medical power of attorney; and,
1 Revocation or amendment of an existing and valid durable power of attorney.

Note: When authorization of the court is required in advance; #uilt service workeshould
advise his/her supervisor immediately and promptly refer the matter to ltkegal Counsel for
Adult Servicefor review and assistance.

The guardian may NOT makecdgons in the following areas:

1 Decisions specifically excluded in the order of appointment;

1 Financial decisions; and,

1 The guardian or conservator of a protected person shall terminate upon the dé#tle
protected person: Provided, that in the abserafean advancedlirective or preneed
burial or cremation contract, after the death of tipgotected person, a guardian or a
conservator, shall have authority to ma#lecisions regarding the body of the deceased
protected person for the purposexf authorizing an autopsy and making funeral
F NN} yaASYSyidad OR2/S SN NIRRAND/AQ 8 d2iNg 2 NR G & a K| f f
or an administrator habeen appointedVV_Code 8444-5. Preparation for this should
be discussed witthe protected person and plans made and documented in advance to
ensurethati KS LISNAR2Yy Qa ¢6AaKSa FNB 1y26y FyR OF N

If the Department isexving as guardian the worker must ensure that the clieeniolled in a

Medicare plan and that all necessary applications/enrolimentsyateRS 2y (G KS Of A Sy
within thirty (30) days after the client is sixtyur (64)years and ning9) nonths of age. This

includes enrolling in Medicare Part A andrigl/or C and selecting an appropriate plan under
Medicare Part D that providds K S 6 Sa i O2@SNF3IS FT2NJ GKS Of ASyic¢
addition, theworker must apply for Exad Help through the Social Security Office. Also, an
application for QMB, SLIMB and/or-Qmust be made through InconMaintenance for

assistance in payment of the Medicare premium.
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QMB, SLIMB and Qlare programs offered through Income Maintenance tpay for Medicare
premiums. It is extremely important that workers make salients apply or someone applies

on their behalf for these programs throudiicome Maintenance. Ehworker as guardian must

ensure that these applicationisNBE Yl RS 2y GKS Of ASyiQa oSKIFfT¥
sixty-five (65).

Extra Help is a program that provides financial assistance to individualrutéd income in
paying for Medicare Part D. If an individual qualifies, they matleive assistance in paying the
premium and cepays for their prescription drug3his application must be made through the
Social Security Office. Thrker asguardian must ensure that thesgpplications are made on
0KS Of A Sy (tQthe cheft kehchify ade)Nidfize NG5).

If the Department is appointed guardian, the necessary applications/ enrolincertised

above must be made by the worker immediately after being appaoirtsGuardian. If another
individual is appointed guardian, that individual is responsiblerfaking the necessary
applications/enroliments.

1 The Department as the appointed guardian is also responsible for attending- Multi
Disciplinary TreatmentPlana 6 ¢ Q30X Ly 4 SNRA & OA LindiwduaN®E ¢ S| Y
Program Plans (IPP), Discharge Plan meetings and Care Plans corternipgptected
individual. TheDepartment as the guardian must approve and sign off on all decisions,
exceptfinancial, relating to the protected person. By attending and participating in the
scheduled meetings the Department is fulfilling their fiduciary obligation thaeallices
FNE Ay (KS OtASyiQa o0Sad AyuaSNBai

1 Guardian responsibilities when in a statgepated facility requires the facility tprovide
SYIFAf y20AFAOFGAZ2Y A (2 (KS supdrvis® yaadQdistricta & A 3y
community service manager of any treatment teameeting schedule. If there are issues
concerning treatment plameetings beingescheduled, changed and/or not occurring
without proper notification given tetaff the adult service worker needs to notify their
adult service supervisammediately. Upon being notified the Adult Service Supervisor
should attempt toresolve any issues directly with appropriate state facility staff. If further
action isneeded the adult services supervisor can notify their adult service consultant and
community service manager.

1 For Title XIX ID/DD Waiver clients it is essentialtlier Department to attend the
Interdisciplinary Team Meetings (IDT) and Individual Program Plans (IPBuartiean
must participate in the (IDT) and/or (IPP) meetings and sign and appaotkie in  order
for services to be implemented. There may be aatdinarysituations when the
Department may have a conflicting crisis situation and maty be able to attend the
meeting in person. In thesdtuations,the Departmentmay participate by telephone
conferencing. This method should only occurdatraordinary situations and should not
occur on a regular basis. As guardianDepartment can  disagree  with  the
Interdisciplinary Team Meeting (IDT) andlodividual Program Plans (IPP). If the
Department disagrees with a portion of tipdan they need tanark on the (IDTand/or
(IPP) the section that is in disagreement. The Department as guardets to choose
either agree or disagree within the fourteen (dBytimeframeto allow the Service
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Coordinator time to distribute the (IDT) and/or (IPP) taedlm members. If another
individual is appointed guardian besides thepartment, that individual is responsible
for attending and participating in thilulti-Disciplinary ¢ NB I G Y Sy (i tflya (
Interdisciplinary Team MeetingfDT), Individual Program Plans (IPP) and Care Plans.

Note: Though the guardian has decision making authority, there are limits to what a guardian can

do. Specifically, appointment of a guardian cannot GUARANTEE that the protected person will be
compliant with a recommended course of treatment and/or services.|l&\hie guardian does

have a responsibility to recommend appropriate services/treatment and living arrangements,

and to educate the protected person to the extent possible about the benefits and consequences

of compliance/failure to complythey cannot fore the protected person to exercise good
judgment, maintain acceptable personal hygiene, take medications as prescribed, etc. Also, as
GKS LINPGSOGSR LISNA2YyQa fS3lrf NBLINBaSydalr aGdA@dsS i

LISNBE 2y Qa LINE drifabian Sdeesdary to fecainK ouththeiF responsibilities as guardian
(HIPAA Privacy Rule 45 CFR. 164.502(g)).

Health Care Surrogate Decision Making:

The Department as the appointed Health Care Surrogate is also responsible for attishudiing
DisciplinaryiINS I G YSYy G tflya 0a5¢Qaiv LYGSNRAAOALI Ayl N
Plans (IPP), Discharge Plan meetings and Care Plans concerning the protected individual. The
Department as the Health Care Surrogate must approve and sign off on all decisiwept

financial, relating to the protected person. By attending and participating in the scheduled
YSSUAy3a GKS 5SLINIYSYydG A& FdzZ FAfEAy3a GKSANI C
best interest.

For Title XIX MRDD Waiver clittis essential for the Department to attend the Interdisciplinary
Team Meetings (IDT) and Individual Program Plans (IPP). The Health Care Surrogate must
participate in the (IDT) and/or (IPP) meetings and sign and approve both in order for services to
be implemented. There may be extraordinary situations when the Department may have a
conflicting crisis situation and may not be able to attend the meeting in person. In these
situations,the Department may participate by telephone conferencing. This mesaaild only

occur for extraordinary situations and should not occur on a regular basis. As Health Care
Surrogate the Department can disagree with the Interdisciplinary Team Meeting (IDT) and/or
Individual Program Plans (IPP). If the Departntisaigrees \th a portion of the plan they need

to mark on the (IDT) and/or (IPP) the section that is in disagreement.

The Department as Health Care Surroga¢eds to choose either agree or disagreghin the

fourteen (14) day timdrame to allow the Service Coordinator time to distribute the (IDT) and/or

(IPP) to all team members. If another individual is appointed Health Care Surrogate besides the
Department, that individual is responsible for attending and participating in khati-
Disciplinaryt NS § YSYyd tflya 6a5¢Qaiv> LYGSNRAAOALX Ayl
Plans (IPP) and Care Plans.

Note: Decisiormaking for another individual is a difficult and delicate process. In carrying out
0§KS 5SLI NI YS yes 63 &ealiE are Bugyofakedithsfiniportant for the decisiaker
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to ensure that decisions being made on behalf of the incapacitated adult are a reflection of the
AYRAQDGARdzZIft Qad @l fdzSa yR 60StASTa NIYGKSNI GKIy &

Health care decisionthat the surrogate may benvolved includethe following:
1 placement in/discharge from a medical/treatment setting;
1 medical services/treatment required to address health care needs (hospital, psychiatric
FlLOATtAGRY | Yodzt I G2 NE,cknB, hdspick, hdre NBlth catdkete f A OA |

1 health care to be provided and/or withdrawn;

1 authorization, withholding or withdrawal of life prolonging interventions;

1 authorization of placement in a nursing facility or other health care setting appropriate

to meet health care needs (extended care facility operated in connection with a hospital,
private psychiatric hospital, nursing home, rehabilitation center, ICF/MR, etc.);

1 decisions related to autopsy, organ/tissue donation, burial/cremation, and funeral
arrangements AFTER the incapacitated adult is decedsedhe extent possible
preparation for this should be discussed with the adult and praadeand documented
AY | R@GFyOS G2 SyadaNB GKIF ( cairigdouttlJSNE2Y Qa g A a
signing for réease of the body to the funeral home;
signing to authorize the funeral arrangements; and,
authorizing the release of medical records to third parties for placement, billing,
treatment planning, provision of care, etc.

E

Note: Anytime the Department, aldealth Care Surrogate, signs any document, it must include a
disclaimer that clearly states that the Department is not accepting any financial responsibility for
GKSaS FNNIy3ISYSyldlaod {A3IAyl (dz2NE aK2dzZ R 6S a2 Sa
Resourcd 0& 062NJ SNRA Yyl YS0¢d

The Health Care Surrogate may NOT make decisions in the following areas:

f decisions regarding services that amet related 12 | RRNBXaaAy3d (GKS ||
care/medical needs;

1 authorization of placement in/discharge from residential (Fogalth care)ksettings. This
includes Adult Family Care, Assisted Living Homes, SpecializedCamily homes
(Medley), Registered but Legally unlicensed homes, etc.;

9 authorization of placemenin Mildred Mitchell Bateman and Sharpe Hospifaéjuires
commitment proceeding to do involuntary placement in these settinasdt,

9 financial decisions.

Note: Though the Health Care Surrogate has decision making authority for health care matters,
there are limits to what a Health Care Surrogate can do. Specifically, appointment of a Health
Care Surrogate cannot GUARANTEE that the adult will be compliant with a recommended course

of treatment and/or medical care. While the Health Care Surrogate daes & responsibility to

authorize appropriate care/treatment, and to educate the adult to the extent possible about the
benefits and consequences of compliance/failure to comply, they cannot force the adult to
exercise good judgment, take medications assgribed, comply with medical procedures, etc.
l1f&a2 a GKS AyOF LI OAGEFGSR FRdz 6 Qa | dziK2NAT SR
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the health information necessary to carry out our responsibilities as Health Care Surrogate
[HIPPAA Privacy Rule 45 CFR.164.502(qg)

5.20 Placement Decisions

Unless specifically excluded by the Order of Appointment, the guardian will be involved in making
decisions regarding living arrangements/placement on behalf of the protected person. As with
all decisionsnadeby the guardiarsubstitute decision makethe known and expressed wishes
and values of the protected person are to be considered when makirsgttiecisions.

Guardianship Placement Decisions:
Due to physical and/or mental incapacities, some clients may be unable to resig@rin own
home, even with provision of a variety of supportive services. When this sttregion, the
l Rdzf & { SNBAOS 62NJ] SNJ Ydzal S Olsupmrts, S G K&@nilyot A Sy (i
NEfl GA2YAaKALIASES LINREAYAGE (2 OrdésSurcésRiozt astzt inK2 Y S
identifying and facilitating the most appropriate, least restrictptacement alternative. Options
to consider include the following:
1 Placement with a relative, friend, or other interested party (with or withsupportive
servces);
Adult Family Care (see AFC Policy for detailed information);
Specialized Family Care Home (Medley);
ID/DD Waiver program;
Adult Group Home (serves mentally ill via community behavioral health centers);
Residential Board and Care facility; (see RB&licyHor detailed information);
Personal Care Home; (see PCH Policy for detailed information);
ICF/ID Group Home;
Nursing Home; and,
Rental Housing.

= =4 4 -4 8 -4 -5 _9 -9

The guardian is to be an active participant in determining the most appropriate placement option
fori KS Of ASYylG FyR FdziK2NRAT Ay3a LI OSYSyidGs odzi A
the placement setting. However, it is appropriate for the guardian to assist with finding and
determining an appropriate placement setting and ultimately authing the placement. The
Department as guardian is not to authorize placement in a setting that is not certified or licensed
by the Department (licensed by the Office of Health Facilities Licensure and Certification). If the
protected personalreadyresides in this type of placement setting, whether the individual is
permitted to remain in this setting will be dependent of several factors including:

1 The extent to which the placemergetting, and the provider adequately meets the

adults needs;

9 Duration inthis setting;

1 Relationship of the protected person with the provider/caregiver; and,

1 Expressed desire of the adult to remain in the setting.

5 A 2 4 oA 9~
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the protected person and the provider, consideration should be given to permitting the adult to
remain if doing so would be in their best interest.

In addition to assisting with etisions regarding the type of placement setting that is most
appropriate, the guardian may also assist with applying for benefits to fund housing/placement
needs (i.e. HUD Housing, Medicaidr nursing home payment, admission forms for placement

in longterm care setting, Medicaid Waiver, hospital admission, etc.). When the Department as
guardian signs these types of documents, the Adult Service worker must document in writing
0SAARS UGUKSANI aAdylddzNBE GKFG GKS 5 SedlpNdmenSy G Qa
by the Department.

Health Care Surrogate Placement Decisions:
The Health Care Surrogate will be involved in making decisions regarding living
arrangements/placement on behalf of the adult only when these decisions relgiatement
in or discharge from a health care/treatment facility or program. It is not stielyHealth Care
{ dZNNR I 6SQa NBalLlRyaioatf Al eatting Aswithaly decisipfc Snade LILINE LJ
by the Health Care Surrogate, the known and expressed waisalues of the adult are to be
considered when making these decisions.
Examples of health care/treatment settings include:

1 extended care facility operateid connection with a hospital;

1 private psychiatric hospital;

1 nursing home;

1 rehabilitation center;

1 ICF/MR Group Home.

While the Health Care Surrogate is to be an active participant in determining the most
appropriate health care/treatment placement optidor the client and can authorize placement

Ay GKA& (eSS 2F aSGiAy3a 6KSY | LIIINPLNRFGSS AG .
to find the health care/treatment setting. It is appropriate for the Health Care Surrogate to
authorize the pacement in this type of setting. The Department as Health Care Surrogate is not

to authorize placement in or discharge from any setting that is not a health care setting.

Note: Whenever the Department becomes aware of an unregistered residential prawiders
operating, the worker is to advise the provider that they are required to register with the Office

of Health Facility Licensure and Certification (OHFLAC) if they have not already done so. The
worker must also send written notification to OHFLAGhe existence of the home.

5.21 Medical Decisions

A substitute decision maker will make all medical decisiarless specifically excluded by the
Order of Appointmentn a guardianship case. The Substitute Decision MakkEbe involved in
making medical and health care related decisions on behalf of the protected person.

As with all decisions made lysubstitute decision makethe known and expressed wishes and
values of the protected person are to be considered when making these decisions. In addition, if
the protected person has one or more Advance Directives, such as a DNR, Living Will, or other

Ly AL X LA X
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Substitute Decision Makavill be guided by these documents to the extent possiblsulifstitute
decision makebelievesit is not possible to do sim guardianship casepproval of the court to
deviate from the provisions in the applicable directive must be obtained in advance. Examples of
medical decisions th8ubstituteDecision Makemay be called upon to make, include decisions
regarding the following. This is natténded to be an alinclusive list:

1 Routine medical care;

1 Emergency medical care;

1 Life prolonging measures;

1 Admission todischarge from medical treatment facilitf, ICAD, hospital substance
abuse treatment facility, etc.);
Behavioral health servise
Therapeutic treatment;
This form must be completed and signed by the attenglihgsician. The workeshould
not complete the form but it would be appropriate for him/her to sign tt@mpleted
form as the legal representative if the Department hastappointedas the guardian
or Health Care Surrogate;
1 Home health services; and,
1 Hospice care.

= =4 4

Some medical decisions can be very difficult to make, particularly when the protected person is
unable to communicate their wishes and their wishes/valuesraseknown by theSubstitute

Decision MakerExamples might include amputation of a limb, placement of an artificial feeding

device, placement on/removal from a ventilator, exploratory surgery, etc. In these instances, an

Ethics Consult may be necessaryanytimes, the health care facility providing treatment will

have an internal Ethics Committee to assist with these decisions. If an internal Ethics Committee

Ada y24 @At FofSE 2N AF GKS g2NJ SN Aa yz2ad 02
internal committee, an Ethics Consultation may be requested by contacting the Office of Social
Services, Adult Services Consultant.

Note: When the Department is appointed the Substitute Decision Maker, completion of the POST

form by the physician/medicalrovider to document the existence of advance directives, medical
decisionmakers, etc. is to be encouraged. This form must be completed and signed by the
attending physician. The worker should not complete thien, but it would be appropriate for

him/her to sign the completed form as the legal representative if the Department has been
FLILRAYGSR a GKS 3dzr NRAFY 2N I SIfaGK [/ NB { dzNJ
representative, the Department does have access to the health informationssacgto carry

out responsibilities as Health Care Surrog&téP§PAA Privacy Rule 45 CFR.164.502(g)

5.22 Endof-Life Decisions

Unlessspecifically excluded by theuardianshigdrder of Appointment, theSubstitute Decision
Makermay be involved in making decisions on behalf of the protected person regardirgfend

life care. As with Adecisions made by the substitute decision makke known and expressed
wishes and values of the protected person are to be considered when making these decisions. In
addition, if the protected person has one or more Advance Directives, such as a DNR, Living Will,
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or Medical Power of Attorney, enradf-life decisions ofthe substitute decision makewill be
guided by these documents to the extent possible.

Decisions that theubstitute decision makenay be called upon to make include the following:

1 Palliative care/comfort measures (paimanagement, etc.);

1 Use/removal of life support;

1 Funeral arrangements; and,

1 Organ/tissue/body dnation

1 agreeing to a DNR (no code) when one does currently exist; and,
Any deviation from an existing Living Will or Medical Power of Attorney or to revokeemda
Durable Power of Attorney must be authorized, in advance, by the cdtmttof-life decisions
can be very difficult to make, particularly when the protected person is unable to communicate
their wishes and their wishes/values are not known by thi@rgian. Examples might include
amputation of a limb, placement of an artificial feeding devise, placement on/removal from a
ventilator, exploratory surgery, etc. In thegestancesan Ethics Consult may be necessary. Many
times,the health care facilitproviding treatment will have an internal Ethics Committee to assist
with these decisions. If an internal Ethics Committee is not available, or if the worker is not

O2YF2Nll 6fS gAGK GKS NBO2YYSYRFIGA2Yy 2 ationi KS FI (

may be requested by contacting the Bureau for Children and Families, Adult Services Consultant.

The guardian or conservator of a protected person shall terminate upon the death of the
protected person, provided, that in the absence of an Advarigedctive or preneed burial or

cremation contract, after the death of the protected person, a guardian or a conservator, shall
have authority to make decisions regarding the body of the deceased protected person for the

purposes of authorizing an autopdyy R YI {1 Ay 3 Fdzy SNIF £ | NNIF y3ISYS

O2yaSNDI 62NRA FdziK2NRGe aKlFff O2y dAydzS dzy GAf

WYV Code 844A4-5.

Therefore, it is essentiahe substitute decision makediscuss funeral arrangements and
preferences with the protected person, their family (when applicable), care providers (i.e. Adult
Family Care Providers, Specialized Care Proviflamgral homes and the conservator (if
applicable) in advance and facilitate the preed burial arrangement if possible. The Department
Fa 3Jdzr NRAIFY A& y20 NBaLRyaixoftsS F2N LI e&ySyi
program through IncomeMaintenance may be utilized, but the funeral director or family
member must make the application. The Department is to follow if known the clients wishes for
their burial procedure, if not known the Department can approve a traditional burial and/or
cremaion as last resort.

Organ Donation is an eraf-life decision that can be written in an Advanced Direcfive Living

2Aff0Z AYRAOFGSR 2y |y Ay RORE|RederffoRGrgaRk REkoZe8/ND &

& Educationor simply made known by the individuals expressed wishes. It is essential that the
worker discusses organ, tissue, and/or body donation with the client and family prior to the client
becoming deceased. It is mmmended that the worker make every attempt to obtain the clients
wishes in writing. If the Department ike substitute decision makethe Adult Service worker
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will need to gain approval from the supervisor for an organ donation and then make an official
request through the court for permission to proceed. An Ethics Consult can always be requested
if there are any questions that arise from family and/or interested parties concerning this
decision. If the wishes of the protected person are not known reiggrdrgan, tissue, or body
donation, donation will not be authorized by the Department.

There are hospitals in designated regions that serveXérger for Organ Recwery and Edu@tion
(CORE) as a referral site for potential donors. You may contact CORBB@DDNORS. This is
a twenty-four (24) hour a day service.

Do Not Resuscitate (DNR) Order

I 52 b2 wSadzZaOAGlIdS 2NRSNJ 605bw0 Aa | LIKe&aa
authorized to practice in the state of West Virginia. The order specifically states that
cardiopulmonary resuscitation should not be administered to a certain persdme
requirements related to issuing a do not resuscitate order are contain®dMCode §130C

In situations where the Department has been legally appointeactoassubstitutedecision
makerfor the protected persorhe decision of whether to sign a DNR should imet taken
lightly. The decision to sign a DNR must be made on a case by case basiscQasfatation
should be given to theubstitute decisio makersknowledge of the clienand their expressed
wishes. In no instance is the Department to routinely sign DNR orders.

When a DNR is being considered or has been requested by the attending physiciadulihe

Service worker must consult the medigrofessional(s) to gather applicattdormation about

GKS Of ASyidQa YSRAOI f k LIK& &A Ol impac afyheakhicbrliiod LINE 3
on quality of life, etc. Approval must be granted by supervisor prior to a DNR being signed by

the Adult Service worker. Whenever tecision of whether or not to sign a DNR is in question,

the Adult Service worker is strongincouraged to consult with the Ethics Committee in the

facility where the adult residesdpplicable and/or the Ethics Committee of the Bureau for
Children and Families. TiBaireau for Children and Families Committee assists in resolving
ethical problens in clientcareusinga Multi-Disciplinary Ethics Consultation Service (ECS) which

is asub-committee of the Ethics Committee.

In certain instances, only one physician is required to do a DNR. These are:
1 When the individual has capacity and authorizes their attending physician tdiRa
and,
1 When the individual is incapacitated but has a legal representative or health care
decisionrmaker who authorizes the attending physician to do a DNR.

The opiniorof a second physician is required when:
1 The individual is incapacitated and there is no representatieeaith caredecision
maker available; and,
1 The patient is a minor child under the age of sixteen (16).
Note: The Department SHALL NOT routinely aute a DNR. Each individual situation must be
considered thoroughly to determine if this is appropriate and supervisory approval must be
obtained prior to signing a DNR.
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5.23 Resolving Conflicts Between Advance Directives
There may be times when advasttdirectivesconflict withone another or with decisions being
made on behalf of the incapacitated adult. When a conflict exists, the following rules apply:

1 Generally, directives set forth in a Medical Power of Attorney or Living Will are to be

F2tf26SR arAyO0OS G(KS&S IINB (KS LISNaE2YIl f SELN.

their becoming incapacitated,
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be followed;

1 If there is a conflict between two written advance directives executed by the adult, the
one most recently completed takes precedence, but only to the extent needed to resolve
the inconsistency; rad,

1 If there is a conflict between decisions of the Medical Power of Attorney or Health Care

{ dZNNR3IFGS YR GKS | Rdz 6Qa ao6Said AyuSNBaidsé
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resolve the conflict by consulting with a qualified physician, an Ethics Committee or other
means. If the conflict cannot be resolved, the attending physician may transfer the care
of the adult to another physician.

5.24 Relationship Decisins

Unless specifically excluded by the Order of Appointment, the guardian may be involved in
making decisions regarding the interpersonal relationships between the protected person and
others. These may be some of the most difficult decisions that a garaislcalled upon to make.

As with all decisions made by the guardian, decisions aoemsiderthe known and expressed
wishes and values of the protected person as well as their best interest. It is essential that
decisions be guided by these factorsher than the personal beliefs and values of the worker. It

is important also to facilitate development and maintenance of interpersonal and family
relationships unless it is detrimental to the protected person to do so. Decisions that the guardian
may becalled upon to make include decisions regarding the following (this list is not intended to
be all inclusive):

Visitation with relatives

1 A relative may file an application with the court requesting access to the protected
person including visitation oloenmunication and have a hearing within 60 days no

7 A =2 s oA ~

less than 10 days if there has been a recent significant decline i@ G SOG SR LIS N&

health or death is imminent.
1 The guardian shall be personally served with a copy of the application andteited
appear for hearing.
Visitation withfriends;
Intimate relationships;
Protection from victimization and exploitation by others; and,
Protection from abuse or neglect by others;

= =4 4
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require approval of the court in advance. These include:
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Note: Though the guardian has decision making authotiitgre are limits to what a guardian can

do. Specifically, appointment of a guardian cannot GUARANTEE that the protected person will be
compliant. While the guardian does have a responsibility to recommend appropriate
services/treatment and living arrangemts, and to educate the protected person to the extent
possible about the benefits and consequences of compliance/failure to comply, they cannot force
the protected person to exercise good judgment, maintain acceptable personal hygiene, take
medications a prescribed, etc.

Note: When authorization of the court is required in advance; #uilt service workeshould
advise his/her supervisor immediately and promptly refer the matter to ltkegal Counsel for
Adult Servicefor review and assistance.

5.25 Financial Decisions

The financial situation of the protected person can directly impact decisions made by the
substitute decisiormaker; however,the substitute decision makeds not authorized to make
FAYIFIYOALET RSOAAAZ2Yyad s fifabdiadzdudtioniKirBerlbidtPrvithS@i S R LIS
ability to meet their needs, it is essential tilsebstitute decision makework closely with the

financial representative, whether a conservator, payee, trustee, etc., as decisions are being

made.

The guardthn may assist in ensuring the availability of adequate financial resources by applying

for benefits on behalf of the protected person, seeking the appointment of a Representative

Payee (when applicable), and petitioning for appointment of a conservatoerfvapplicable).

Whenever a goal on the protectddlSNR 2y Qa { SNIWAOS tftly gAff NBI«
goal must be approved by conservator/payee, etc. as applicable.

Occasionally the Circuit Court will appoint the Department to serve as conservator for a protected
person or will include responsibilities in a guardianship appointment that relate to handling
financial mattersBothsituations are inconsistent with statgatute. If the Department has been
appointed conservator, the appointment must be contested during the hearing, or if the
Department is not party to the hearing, immediately upon receipt of notification of the
appointment. Similarly, if the Department habeen appointed guardian but specific
responsibilities enumerated in the order of appointment include making financial decisions, the
inclusion of financial decisions must be contested immediately upon receipt of notification of the
appointment. To initiag this process, the worker is tmntact their supervisor immediately. The
supervisor willcontact theLegal Counsel for Adult Servidesinitiate filing of a Petition for
Termination, Revocation or Modification of the appointment of Conservator or Garard his

type of petition is available as a DDE and may be accessed through the reports area in FACTS.
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Note: Guardians or conservators may make application for benefits (SSA/SSI, Medicaid
application and reviews, Veterans Benefits, Medicaid Waiver ssrvietc.) but cannot
administer any financial resourced’he Department as Health Care Surrogatay notmake
application for benefits (SSA/SSI, Medicaid application and reviews, Veterans Benefits, Medicaid
Waiver services, etc).

If the Department is s@ing as Health Care Surrogate and if there is no other entity or interested
person to complete the Medicaid or Medicare application for the client, the Adult Service worker
as Health Care Surrogate may complete the application upon the approval of themwsor as

last resort. The Department as Health Care Surrogate may not make any other application for
benefits (SSA/SSI, Veterans Benefits, Medicaid Waiver services, etc).

Anytime the Department, as Substitute Decision Maker, signs any document, itimsliste a

disclaimer that clearly states that the Department is not accepting any financial responsibility for
0KSaS FNNIy3aSyYySyidaed { A3yl GdzNBE akKz2dzZ R 0SS a2Sa
wSaz2dz2NOSa o6& 062NJ] SNRA YIYS0éd

5.26 GuardianshipSupportive Service Decisions

Unless specifically excluded by the Order of Appointment, the guardian will be involved in making
decisions related to social and supportive services on behalf of the protected person. As with all
decisions made bthe guardian, the known and expressed wishes and values of the protected
person as well as their capabilities, strengths and limitations are to be considered when making
these decisions.

Decisions that the guardian may be called upon to make includesidasi regarding the
following:

1 Transportationif this is an identified service need the guardian should assist with
arranging for appropriate transportation services. The guardian is not required to
transport the protected person;

Recreational services;

Education/training services;

Employment services;

Rehabilitation/habilitation services; and,

Application for benefits (SSA/SSI, Medicaid, Veterans Benefits, Medicaid Waiver services,
etc.).

= =4 =4 4 A

5.27 Ethics Consultation

Making decisions for another person can be very demanding and difficult. The responsibility for
making these decisions becomes more difficult when $hbstitute decision makedoes not

have benefit of personal knowledge of the protected person and thdéeoted person is no
longer able to communicate their personal preferences. Most difficult of all, are those decisions
related to dramatic life changing, medical procedures, and-@fadife care. Examples might
include amputation of a limb, placement of antificial feeding devise, placement on/removal
from a ventilator, exploratory surgery, etc. In thasstancesan ethics consult may be necessary

to aid the guardian in making these decisions. Mémes, the health care facility providing
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treatment wil have an internal ethics committee to assist with these decisions. If an internal

ethics committee is not available, or if the worker is not comfortable with the recommendation

2T GKS FILOAftAGeQa AYUSNYIFt O2YYAbydoStactingthe/ S KA
Bureau for Children and Families, Adult Services Consultant.

The worker is encouraged to seek an Ethics Consultation when:

1 The protected person who has some degree of decisiaking capacity will not agree to
follow the course of actio recommended by the guardian and other professional (as
applicable) and by not doing so may cause significant harm to him/herself or others;

1 Animpasse has been reached by local professionals on an ethical problem concerning the
protected person;

1 A nonguardian, close relative or other interested party with a legitimate interest in the
protected person disagrees with a significant decision to be made by the worker;

1 A decision must be made which is very unusual, unprecedented, or very complex ethically;
or,

1 A decision needs to be made about whether or not to withhold or withdraw life-
sustaining medical treatment for a client who totally lacks capacity and whose wishes and
values are not well enough known to predict what the client would choose.

An Ethics Consultation may be initiated by the worker in consultation with the supervisor.
Requests for consultation should be made by contacting the Adult Services Consultants serving
the region where the incapacitated adult resides. It should be ntthed decisions of the Ethics
Committee are recommendations. The final decision rests with the Departme8ubstitute
Decision Maker The Ethics Committee is made up of the following entities: Social Service
Supervisor, Social Service Worker, Adult Ser@ieasultants, State Adult Service Policy Unit,
Regional Program Manager of the requesting region, and/or the Director for the Center for
Health & Ethics of Law at West Virginia Universi§71-209-8086. Legal Counsel for Adult
Servicegan be consulted their counsel is needed.

Consultation Protocol

1 The worker will complete the Ethics Consultation Intake Tool and submit it tAdé
Services Consultant. This completed form may be faxed if necessanAdtitheServices
Consultant will notify other members (at least one) of the Etliossultation  Service
group that a consultation has been requested and providam, by fax if necessary, the
information provided by the worker making tmequest;

1 If possible, the Consultant will arrange a conference call in order to discuss the
consultation request. The worker making the request, as well as any mhwmant bcal
individuals, should participate in this call. If it is not possiblartangea conference call,
then;

1 The Consultant will discuss the consultation request with the members diithies
Consultation Service group and record their responses. Mbaa tone call to each
member may be necessary. The resulting recommendatitin be provided to the
worker requesting the consultation; and,
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1 The Consultant will prepare an Ethics Consultation Summary documenting the
consultation request and summarizingetisonsensus of the Ethics Consultat®ervice
group membersThis summary will be shared with the full Eth@xsmmittee. To the
extent possible, confidentiality shall be maintained by mi@ntifying by name the client
for whom the consultation was regpsted

5.28 Foster Care Youth turning 18
There may be times when a youth in Foster Care will need to be transitioned to the Adult Services
system. This determination will be made based on the results of a thorough Life Skills Assessment
of the youth whié a foster child. A Life Skills Assessment is a Comprehensive Assessment,
designed to engage the young people in their transitions to adulthood, as they move from
childhood into their teenage years. The assessment assists in determining life skills domains
deemed critical by youth and caregivers to assist youth transitioning to adulthood successfully.
Specifically, before it is decided that a youth will need to be transitioned to the Adult Services
system, the Foster Care worker is to ensure that the falg is completed:Foster Care Policy
91 Assures that each youth in a Foster Care placement completes the Life Skills Assessment
and any needed Syremental Assessments, no later than thi{80) days following his or
her fourteenth (14) birthday or within thirty (30) daysexitering Foster Care if the youth
has already reached the age of fourteen (14) years of age or older.
 ¢KS @ 2dzii KQaensur2 Mkt $hBFostelz&are agency staff or foster/adoptive
parents perform the annual rassessment of the Life Skills Assessment until the youth is
discharged from Foster Care.
1 Use of the Life Skills Assessment curriculum to continuously evaluatenaadure
progress and readiness in the areas of functional capabilities and mastery of core life skills
areas.

If a youth is not progressing through the Life Skills Assessment curriculum or the Special Needs
curriculum, a comprehensivieJa @ OK2f 2 3A 01t S@Ffdz2 GA2y S Ay Of dzRA
potential for independence when they reach adulthood, is to be obtained by the Foster Care
worker.

At the point the determination is made, based on all of the identified assessment insttamen
that selfsufficiency is not an appropriate goal for the youth and that transitioning to the Adult
Services system is the likely goal, the Foster Care worker must begin planning for this transition.
When the youth reaches age seventeen (17) the Fd3&ee worker must contact the local Adult
Services staff to initiate their involvement in the case. The Adult Services worker must consult
with their supervisor who will determine the appropriate action. Participation of the Adult
Services staff at this pati will be informal with the Foster Care worker retaining responsibility
for the case. The role of the Adult Services staff at this point will be limited to the following, for
the purpose of meeting the youth and becoming familiar with their circumstanoesgds and
personal preferences:

T 'GOGSYRIYyOS I (-digcklbangtreatment @am méetmgs; A

1 Participation in scheduled case staffing; and,

9 Participation in the case review process.
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Once the youth reaches age seventeen (17) years, six (6) marttsf the plan continues to

include transitioning to Adult Services and the Adult Services worker has an active role in
AYLX SYSyillAy3d (KS &2dz2ikQa {SNBAOS tflyzs (GKS !
worker on the Foster Care case. From thisipon, the Foster Care worker and the Adult Services
g2N] SN aK2dzZAZ R ¢g2N] 22Ayafe Ay LIXIFYyyAy3a F2N (K
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physician or dvanced nurse practitioner complete the Appointment of Health Care Surrogate

form to ensure that all possible candidates are considered prior to the Department being
appointed to act as Health Care Surrogatetil the youth is discharged from Foster Cates

Foster Care worker will retain responsibility for the case. See the Foster Care policy, Transition to
Adult Care for detailed information.

When it is determined that gubstitute decision makewill need to be appointed for a youth

who is transitioning from Foster Care into Adult Services, the Adult Services worker is to complete
aRequest to ReceiMatake If a guardianship substitute decision maker is needed; the intake is
to be enteredwhenthe youth reaches age seventeglv) years, ten (10) month&n intake must

be entered for when the youth turns eighteen (18) for a health care surrogatabstitute
decision maker.The Substitute Decision Makdntake/case is to be separate from the Ster

Care case. However, th8ubstitute Decision Maketase and Foster Care cases should be
associated in FACTS to show the relationship between the two and to maintain access to
necessary information contained in the Foster Care case.

Opening the Guardisship case will involve completion of an Intake, completion of the Initial
Assessment and completion of Case Connect in FACTS. Once these are completed, the worker

will have access to the Court screens and may initiate the petition process to requeat that

guardian and/or conservator be appointed. The petition may be filed sixty (60) days prior to the
82dz0KQad SAIKUGSSYGK 6mMyiKO O0ANIKRilnga® LG YI& y?2
Guardianship Petition fadetailed information about the petitioningrocess.

Note: The general rule in Foster Care and Juvenile Service is that children and adults cannot be
placed together in the same facility. There are exceptionthi® rule Children transitioning to

Adult Services can be placed in an ICF/ID orragimilar placement type facilities even though

the facility may not already be entered into FACTS. The Department should always place clients
where andwith whoever is in their best interest. The Payment and Vender Maintenance
Department at the State offe (304)558997 has the responsibility of entering the provider into
FACTS in these situations. The Payment Vender and Maintenance Department has the ability to
enter the nonpaid providers into FACTS that are not licensed by child welfare such as/ibe ICF
facilities. Certain informatiomust be received prior to the Payment Vender and Maintenance
Department can enter the information. The Adult Service worker needs to complete9a W
concerning the provider and then attach it to The FACTS Provider foenkACTS Provider form
along with the WO then needs to be mailed to the state office Payment Vender and Maintenance
Department.
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The Department as the appointed Health Care Surrogate CANNOT signAl8ntd-@llow the
client to stay in placement.

5.29 Compensation for a Court Appointed Guardian

State statute provides for reasonable compensation to guardians and conservators for
LISNF2NYAY3I GKSANI RdziaASad {G GdziS R2Sa y20 alLJS
but most parties who seek compsation request payment for their servicesatate of 5% of

0KS LINRGSOGSR LIS Rar2ghdedian of Boyisieriatolto recaive Samaetsation,

the court must authorize the amount and frequency of compensation to be paid in advance.
CompensatioB A F F dzi K2NAT SR gAff 0SS LIAR FNRY G(GKS
reimbursement of costs advanced, including costs associated with filing the petition for
appointment of the guardian/conservator. The Department will not seek compensation for
carrying out our responsibilities as guardian.

In addition to compensation paid to guardians and conservators, attorneys appointed to
represent the protected person in a guardianship proceeding wélteive reasonable
compensation for their services.tte protected person has sufficient resources, the court may

F LILINRE @S LI &YSyid 2F Fdd2NySeqQa FSSa FNRY GKS
sufficient resources to cover this cost, the attorney will be paid at agst&blished by the West

Virgnia Supreme Court of Appeals from funds allocated for this purpose. In the later instance the
attorney must submit an invoice to the West Virginia Supreme Court of Appeals requesting
payment.

5.30 In State/out of StateGuardian

Guardian Appointed in &tate Other than West Virginia

When a protected person becomes a resident of West Virginia andstistitute decision
makerresides in another state, the existing guardian may continue to sétkie appointment
was executed in accordance with the Bof West Virginia or the state which the
appointment was made

If the existingsubstitute decision makewrishes to transfer guardianship to West Virgirtieey

should file a petition for the appointment of a new guardian. ¥ Code844A-1-12 of

the West Virginia Coddf the existing Health Care Surrogate wishesansfer appointment to

West Virginia, they should request appointment of a new HealthNE { dzZNNR2 I+ S o @
physician in West Virginia in accordance with Wé@sginialaw. WV _Code Chapter 16, Article 30
Generally, the Department will not be involvedtivese situations unless the Department is

being appointed guardian or thaut of stateguardian  requests information from the
Department about filing the petition in We$tirginia.

Protected Person Moves Out of State

Guardianship

Before a protected person may transfer out of state, heardianmust seek prioapproval of
the court. When it is suggested to move Protected Person out of Statediné service worker
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should advise his/her supervisor immediately and promptly rdiermatter to the Legal
Counsel for Adult Servicésr review and assistance.

In preparation for a transfer to another state and filing of the petition, the worker roastact

the appropriate agency in the receiving state to determine the appro@paocess for
appointment of a new guardian. The Department should request thatéleiving state
become the guardian, decision maker and/or fiduciary for the proteated/idual. If  the

receiving state accepts guardianship appointment of the proteateldzidual the Department
should not retain guardianship for the protected individudlo no longer resides in West
Virginia.

In circumstances in which the receivisigite declines to become guardiagiecisiormaker
and/or fiduciary for the protected individual the Department may retguardianship of the
protected individual, however the Department will continue to seétker possible potential
decision makers. $hld the Department determine to place thpgotected individual out of
state that determination should be of last resort and only atitr other placement resources
have been exhausted. A payment resource must alseeloared prior to the protective
individual being placed out of state and a policy exceptiarst be requested and approved
before any out of state placement occurs. When fhlietected individual is placed out of state
and the Department retains decision makiagthority all case practes and policy must
continue to be followed.

Health Care Surrogate

The Department is not to retain the heath care surrogate appointment faneapacitated

adult who no longer resides in the state of West Virginia. Wheneveintapacitated adult is
transferring out of state, the worker should provide writtantification to the  medical
professionals and facilities that provided immediate treatmantl care and who appointed the
Department as Health Care Surrogate and the client wetvill no laxger be able to serve. After
completion of all notifications and the finaksessment, the Health Care Surrogate services case
is to be closed.

SECTION 6 Case Review

6.1 Introduction

Evaluation and monitoring of th8ubstitute Decision Makerase and th progress being made

should be a dynamic process and ongoing throughout the life of the case. Frequent monitoring

Ad SaaSyaiarft Ay 2NRSNJ G2 SyadaNB’ GKFG G§KS Of AS
arrangements in a timely manner as appropeia

6.2 Purpose
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and second, to consider and evaluate progress made toward goals and objectives set forth in the
Service Plan. The Adult Service worker must consider issugs a&sl progress made,
problems/barriers encountered, effectiveness and continued appropriateness of the current plan

in addressing the identified problem areas, and whether or not modifications/changes are
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indicated including whether or not aubstitute degsion makercontinues to be needed. An
informal review is to be completed at each faoeface contact with the client and a formalized
review completed at six (6) month intervals.

6.3 Time Frames

When aSubstitute Decision Makearase is first opened, maintaining frequent contact with the
protected person is essential in order to establish a relationship between the worker and the
protected person as well as to provide an opportunity for the worker to monitor the protected
LIS NE& ®inttdning and assess for additional needs. In order to do so effectively, the worker is
to have frequent faceo-face contact with the protected person.

Protected Person Resides in Community

For individuals living in a community setting, faogacecontact should be made at leashce
weekly during the first month. Thereafter, the worker must have faeéacecontact with the
protected person at least once monthly. This is the minimum stand&liatkers are strongly
encouraged to have more freqgaecontact. The need for moreequent contact with the client
should be determined based on their unique needs amdumstances. These contacts are to be
documented inFACTS within five (5) dayscofnpletion of the contact. Documentation is to be
pertinent and relevant to carrying ouhe activities set forth in the Service Plan.

Protected Person Resides in a Supervised Placement

For individuals living in a supervised placement setting,-fadace contact should bmade at
least once during théirst month. Thereafter, the worker must have fatefacecontact with
the protected person at least every ninety (90) daisese contacts are toe documented in
FACTS within twentfpour (24) hours of completion of the conta®ocumentation is to be
pertinent and relevant to carrying out the activities set forthtie Service Plan. This is the
minimum standardWorkers are strongly encouraged to hawere frequent contact. The need
for more frequent contact with the client should loetermined kased on their unique needs
and circumstances.

Whenever there is both an opeBubstitute Decision Makease and Adult Residenti@ervices
case, efforts should be made by the workers to coordinate visits with the elieahever
possible.

Supervised settings include:

Adult Family Care;

Assisted Living (RB&C, PCH, etc.);

Nursing Home;

ICF/ID Group Home;

ID/DD Waiver Home,

Specialied Family Care Homes (Medley); and,
Others.
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Formalized Case Review must occur at six (6) months following opening &uthstitute
Decision Makecase and again at six (6) months intervals thereafter until case closare at
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minimum. The worker shoulaview the case record prior to contact with client. T®ervice

Plan and other applicable parts of the case record are to be updated as matlof six (6)

month review process and between reviews if circumstances warranttideey there is a

signific y i OKIFy3aS Ay G(GKS Of A Sy dooumentd. NOdzya i ThisOSa s> |
documentation is to include any changes necessary in the ServicarRlaemy modifications to

the Comprehensive Assessment, as applicable.

Note: Information documented in FACa$part of the six (6) month review will be uded
create the Periodic Report to the Cotdior a Guardianship casehich is available asRDE.
Therefore, it is advisable to schedule reviews to coincide with submission oéfpad.

6.4 Conducting the Review

A formal review of th&Substitute Decision Makemase must be completed at least six (6) months
following case opening and again at six (6) month intervals thereafter until case closure. The
review process consists of evaluating pregg toward the goals identified in the current Service
Plan. This requires the Adult Service worker to review the Service Plan and havea e
contact with the client and caregiver/provider, if applicable. Follggwvith other individuals and
agendes involved in implementing the Service Plan, such as service providers, must also be
completed.

During the review process, the Adult Service worker is to determine the following:
T / tASYGQa OdNNBylG FdzyOGA2yAy3d | vy Pradéchhd KSNJ 2
in functioning since the previous review;
1 Extent of progress made toward goal achievement;
1 Services/intervention provided during the review period and the effectiveness of each;
1 Whether or not the identified goals continue to be appropriate and, if not, what changes
and/or modifications are needed,
Barriers to achieving the identified goals;
Recommendations tothe court regarding services, continued need for a guardian,
suggested changes, etc.; and,
1 Other relevant factors.

1
1

Note: The abovenformation will be used to create thPeriodic Report to the Court; therefore,
thorough,and compete documentation is essentialn the event the Departmentanlocate an
alternate Health Care Surrogate, the worker is to begin working toward having that
individual/entity appointed in place of the Department and the Health Care Surrogate. Once the
new appointment is made, the case is to be closed.

6.5 Documentation of Review

At the conclusion of the review process the Adult Service worker must document the findings in
Cl/¢{d ¢KAA AyOfdzZRSa adzyYYlI NAT Ay3 {dthe Sériicke Sy G Qa
Plan in FACTS and end dating any goals that have been achieved or are to be discontinued or
modified for some other reason(s). Goals that have not been end dated on the Service Plan must

be continued on the new Service Plan and additionalgpwy be added as appropriate.
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In addition, when there have been changes in the following areas, and the annual Comprehensive
Assessment is not yet due, the updated information must be documented as a modification to
the Comprehensive Assessment:

Caregier status;

Client decisiormaking capacity;

Client financial management capability;

Client environment/household;

Client behavioral functioning; and,

I fTASYG FoAafAde G2 YSSG '5[ Qad
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When the review process is completed, the Adult Service worker sulshit the new Service

Plan and Summary Evaluation and, if applicable, the modified Comprehensive Assessment to the
supervisor for approval. Once approved, the Adult Service worker must print a copy of the revised
Service Plan and secure all required sigres. Finally, they must provide a copy of the Service
tfry 02 GKS OtASYyd FyR 2 Fff arxaylria2NRSad ¢ K
case record (paper file) and recorded in Document Tracking.

6.6 Assessment Prior t&ubstitue Decision MakeCase Closurgsuardianship

A Guardianship case in which the Department is the appointed guardian cannot be closed until
the court issues an order terminating this appointment or, if the protected person is deceased,
upon petition by the Bpartment requesting termination. A final evaluation must be completed
as part of the case review process prior to closure of the case.

Upon completion of the final review, the Adult Service worker must document the results of this
review in FACTS and snib to the supervisor for approval of recommendation for case closure.
The final report to the court must also be prepared and submitted to the court prior to closure
of the Guardianship case. Upon supervisory approval and following submission of thegoral

to the court, the case is to be closed for Adult Guardianship Services.

If the case is being closed due to the client being deceased, the Adult Service worker is required
G2 FaGdFrOK | O02Lk® 2F (GKS Of A Sy hdlién reBtPdiiionOS NI A T
for Termination, Revocation or Modification of Appointmetd the Circuit

/I fSNyIQa 2FFAOS® ¢KS RSIFIGK OSNIAFAOFGS OFy o6S
(304)5588016. The death certificate can also be obtained from the funeral home or other entity

that may be handling arrangements of theatased body. Generally funeral homes do not
charge a fee for providing a death certificate. If the Department is charged a fee, the Adult Service
worker will obtain payment for this service through the local Financial Clerk. Reimbursement to
the local DHR office for this payment is accomplished via a Demand Payment in FACTS. The case
must not be closed until the Demand Payment in FACTS has been generat@dh&eeemand
Paymentdor further detalils.

Note: It isessential that all documentation in the case is completed prior to closure of the case.
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6.7 Health Care Surrogate

There are certain situations when the resignation or termination of the Health Care Surrogate
appointment is permitted. These include wstions include when 1) the adult is no longer
incapacitated or 2) when the surrogate is unwilling or unable to serve. In either situation the

AdzZNNR I §SQa | dziK2NRAGEe gAff OSIFaSo

Adult Regains DecisioMaking Capacity

In the situation where the individual is found to have regained capacity, this musrtiged

by a medical professional (attending physician, qualified physician, quad#iedhologist or
advanced nurse practitioner). For someone to officially regapacitythey must be examined
by a medical professional(s) to say they have gained capacitpke their health care

decisionsWV Code 8180-22. The general rule of determinirggpacity could therefore be
stated; that it takes only one medical professional to makletermination of capacity, and it
takes only one medical professional to makd#etermination that an individual has regained
capadty. When termination is being donfer this reason, the worker should request written
verification of this determinationUpon receipt of this documentation this is to be filed in the
case record and recorded BPocument Tracking and the worker isgmceed with case closure.
In the event writtennotification is not received, the Department is to send written notification

to applicabley SRA OF f LINRFSaaArz2ylf FRGAAAY3T 27
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Surrogateln addition, the client ad legal representative, if applicable, is/are to be notified in

writing. (See Reporiblegative Action Letter for details about notification of ttieent/legal
representative).

Surrogate No Longer Willing/Able to Serve

The Department may be unable serve in certain situations. Examples include:
unable to locate client;

loss of contact with client;

client moved out of state;

= =4 -4

comply or refusal to comply witneeded treatment/care; and,
1 failure of the provider to share necessary medical information.

Whenever the Department resigns as Health Care Surrogate, written notification must be sent
by the worker to all medical professionals who have the Departnusritified as the Health Care

{ dZNNR I GS 2F NBO2NR® ¢KAa&a Y20AFAOFGAZ2Y Aa
as Health Care Surrogate. In addition, the client and legal representative, if applicable, is/are to
be notified in writing. (Se®eportsNegative Action Letter for details about notification of the

client/legal representative).
6.8 Payment by the Bureau for Children and Families

Fees Associated with Filing a Petition

AYlLoAftAGeE G2 FdzZ FAEE 2dzNJ NBaLRy &ilueA toh G A Sa
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The Bureau for Children and Families pays for certain limited expenses associated with

petitioning the court for appointment of a guardiahenthe Departments thepetitioner,

the following fees may be required and are to be submitted along withpttéion when filed:
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Filing fee (established by statute);

1 Fees associated with service of process (varies from one jurisdiction to another);
1 Fees for certified mail for required notification of parties; and,
1 Filing fees.

Process for Filing Fees
The following process is to be used for the filing fee and costs associated with filipgtitien:
1 Worker requests a D67 (transmittal form) from the local Financial Clerk;
1 Worker completes DB7 and submits to the supervisor for approval;
f Submit competed, approved DET (2 (GKS / ANDdzAG [ fSN] |y
signature on D67 and an invoice;
Return signed documents to the local Financial Clerk who will cut the check;
Attach the check to the petition and other required documents and fikh wie Circuit
Clerk;
Upon filing the petition, worker will obtain itemized receipt for fees paid; and,
Complete a Demand Payment in FACTS for applicable fees, payable to tigetecal
assistance account, to reimburse this account for funds expended.

= =4
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This is the established procedure to ensure reimbursement to the local general assistance
account. There may be some variation to this procedure from one district to another. The worker
or Financial Clerk may enter the Demand Payment request. These pts/meed to be
completed within six (6) months of the petitions filing date.

Other Demand Payments

There are certain other limited costs that may be paid when necessary and not

covered by any other source. These are not routine costs associated with the petitioning
process but may be paid in rare instances and only when they are required andvesed by
another source. These will be paid as a Demand Payment and will regppireval of both the
supervisor and the Bureau for Children and Families-{te). Payments in this group are only
available to Guardianship cases and include:

Expert testimony;

Medicalevaluation(annualphysical psychologicaand/orpsychiatricevduations);

Court reporter fee;

Copies of court transcripts/documents;

Transportation;

Interpreter; and,

Birth/death certificates.
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These types of Demand Payments are to be entered as a regular Adult Services Demand Payment.
The request musinclude a clear explanation about why the payment is necessary, efforts to
explore other funding sources, and other relevant information to justify the request. The worker
must have the provider entered in the Service Log of the Guardianship case for nayniee

made. The request must then be submitted to the supervisor for approval. Once supervisory
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approval is granted, the request will be forwarded by FACTS to the Adult Services Unit in Bureau
for Children and Families for the final approval. In additithese payments need to be
completed within six (6) months. Before payment is made for an interpreter, court reporter
and/or any other payments all other resources must be exhausted prior to Department making
payment. The Department is to only pay thedicaid rate.

Culturally competent practice is ensured by recognizimegpecting,and responding to the
culturally defined needs of individuals that we serve. If somewedsan interpreter, the worker

must contact local resources to locate an intergetExamples include, but are not limited to,

the Board of Education, locablleges,and Division of Rehabilitation. If a local community
resource cannot be located, the worker will seek other resources such as the Department of
Justice Immigration and Naralization Service at (304)34766, 210 Kanawha Boulevard, West,
Charleston, WV 25302. If an interpreter is used, confidentiality must be discussed with this
individual, reminding them that all information is confidential and must not be shared with
anyone.

There are certain payment types that guardianship clients are not eligible for. These include:
1 Clothingallowance paymentsunless they are placed in an adult residerplalcement
setting for which the Department is making a supplemental paynfeee Adult
Residential Services policy for detailed information; and,
1 Special medical authorizations.

In addition, the Department is not responsible for payment of legal fees for the court appointed
counsel to the protected person in guardianship procegdi This payment, by statute, is the
responsibility of the state Supreme Court.

6.9 Transfer of Cases between Counties

There may be situations whereSubstitute Decision Makerase must be transferred from one
county to another. When it is necessary to transfer a Guardianship case from one county to
another, this is to be a planned effort with close coordination between the sending county and
the receiving county.

Note: Guadianship case is not to be transferred if the placement is a temporary arrangement
(substance abuse treatment, inpatient psychiatric care, acute care hospital admission, etc.). In
theseinstancesthe originating county is to continue to carry the casé¢héire are times when it

is a hardship for the county responsible for the case to maintain contact twéhprotected
personas required, the supervisor may arrange with the Adult Services supervisor in the county
where the facility is located to do a caasy visit.

Timing of Transfers

It is recommended that case transfers be planned for the beginning or end of a maurithein
to minimize confusion related to payment, if applicablfgpayment is an issue and is  not
possible to transfer at the bagning or end of month; sending Adult Servieerker must
calculate the amount of payment due to the original provider from¢hent. If the client paid
the provider the full monthly amount, the Adult Service workaust request that the original
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provider reimburse a pragated amount for the remainindays of the month. This amount is
then to be used by the client to pay the new providgron placement. The client is responsible
for paying the new provider in accordance witlie new payment agreemen

Sending County Responsibilities
When it is necessary to transf8ubstitute Decision Makease from one county tanother,
the sending county is responsible for completing the following tasks:
1 Prior to arranging or actually completing a transfer to a provider in anatbanty, the
sending supervisor must contact the supervisor in the receiving cdantyotify them
that a client is being transferred to their county (if placement indeeiving county will
be in an AFC, or an Assisted Living Residence anRehittential Services case should be
opened with asecondary case type @uardianship and carried by the receiving county.
T t NPGARS | adzYYINE | 062dzi GKS Of ASyidima ySSRa
other settings, disturbing behaviors, family and financial resources, insucavezage,
and legal representative(sif applicable);
1 arrange for a trial visit(s) by the client to the proposed setting. Whenever poskible
visit should be arranged at the convenience of the receiving county anadetive
provider;
Complete all applicable case documentation prior teecransfer;
Immediately upon transfer of the client to the receiving county, send the updeliedt
record (paper and FACTS) to the receiving county; and,
1 Notify the DHHR Family Support staff, the Social Security Administration aeffite, all
otherdJLINRLINR I S | 3SyOASa 2F GKS Ot ASyidiQa OKI
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Receiving County Responsibilities
The receiving county is responsible for completing the following tasks in preparatitrefor
transfer:
T b2GAFe (GKS 511w CFYAfe& {dallieriNine tdansferfisF 2 F
complete;
1 Complete all applicable documentation; and,
1 Assist with arranging or initiating any needed community resources.

When a Guardianship case is transferred from one county to another, problems that arise
during the fist thirty (30) day period following the transfer are to be addressed jobgtyeen

the counties. When this occurs, the receiving county may request assidtancethe sending
county. If such a request is received, the sending county is to ecapgentively  with  the
receiving county to resolve the problem(s). Tdult servicevorker should maintain frequent
contact during this initial adjustment period to ensuae smooth transition. This will permit
timely resolution of problems that may occur dugithis time.

Court Requirements and Legal responsibilitteShangeof Venue

Change or transfer of venue is a legal process whereby the court with jurisdiction over a
guardianship proceeding may transfer jurisdiction of the proceeding to a court athen
county or state pursuant t8VV Code 844A-7. A guardian and/or conservator shatintinue

Revisedlanuary2021 80


http://www.legis.state.wv.us/WVCODE/ChapterEntire.cfm?chap=44a&art=1&section=7#01

WV Substitute Decision Maker Policy

to file their respective reports and/or accountings to the court that haisdiction over the
proceeding.

Note: A transfer or change of venue for court jurisdiction is NOT routinely required ahease
is transferred for services from omm®unty to another.If a transfer of venue i® be considered
the worker and his/her supervisor should consult with the Adult Welfaoasultant and Legal
Counsel for Adult Services for assistance in assessimgediticriteria for transferring venue
and drafting/filing the petition for transfer of venue another county or state.

6.10 Legal Processes

There are various legal remedies that may be appropriate for use in Guardianship cases. These
are summarized in the following sections and prinyardlated to

seeking necessary changes the Guardianship appointment and/or Health Care Surrogate
Appointment

6.11 Confidentiality

Confidential Nature of Adult Services Records

Legal provisions concerning confidentiality have been established on both the statecsrl
levels. In federal law, provisions are contained in the Social Security Act aHealte
Insurance Portability and Accountability Act of 1996 (HIP@AJhe state level, provisions
pertainingto confidentiality for Quardianship casesare ontained inWV Code844A2-5 and
WVDHHR Common Chapte@hapter 200 Spedically, requirements in WV __Code 844R-5
relate to confidentiality of the legal proceedings and the WVDHHRCommon Chapters,
Chapter 200addressesconfidentiality of the caserecord of the Department.

Whenever the Department has been appointed as Substitute Decision Maker, HifelaA
requirements the Departmensthe personal representative fahe adult. As such, they are
considered to stand in place of the adult, havihg ability toact on their behalf with respect to
dzaS | yR RA&Of 2adz2NB 2 Finfoimten. ISpedifically) aindedNtie (HPAA S R
Privacy Rule the Substitute Decision Maker &eess to the protected health information of the
incapacitated adult to the extent thahe information is relevant to carrying out the duties as
Substitute Decisin Maker. TheSubstitute Decision Maker also may authorize disclosures of the

' Rdzt G Q& LINIfor@dionStR th& Sxteht(iti{s is necessary, such as information
necessary for insuranchbilling, and treatment purposes (45 CFR 164.502(g) and 4B CF

164.524).

When Confidential Information May be Released
All records of the Bureau for Children and Families concerning an Adult Guardi8estiges
client shall be kept confidential and may not be released, except as follows:

1 Cetain information maybe released to the protected person or their documentedal
representative. When releasing information to these parties, informati@t may NOT
be included would be information and documents providedabpther entity such as
medical reports, psydlogical reports, information frorsocial Security Administration,
etc.
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Note:
Adult

In addition, prior to release of case information the worker and supervisor nexgtw

the record to determine if any of the information contained therein woléd

detrimental to the protected person. If so, this information is to alsoebeluded from

the information provided for review. In the event the requegtpears to be
unreasonable or questionable, supervisor/worker is to contactlitbgal Counsel for

Adult Services pridio release of any information;

Upon written request, information about intellectually disabled adults magluered

with the federally recognized protection and advocacy entity within Wasginia (West
VirginiaAdvocatesor West Virginia EMS Technical Suppgdetwork). This request must
state the specific

information being requested and the reason(s) for the request. The recipightsof
information must agree to keep all information shared confidential. (Sharing
information does not apply to all advocacy groupsngterm care ombudsmarpatient

rights advocates, etc. It is limited to ONLY the federally recogpizsdction and
advocacy entity);in addition, the worker must document theems which were sent.

In some instances the court will seek information for use in their proceedings. (See
Subpoenas, Subpoena duces tecum & Court Orders for detailed information);

For reporing and statistical purposes, nadentifying information may beeleased for

the preparation of norclient specific reports.

The Appointment of Health Care Surrogate may be presented, as appropriate, to
LINE A RS @GSNRTFTAOLI (A 2 yatién3hip iokhs incagadithteddulyy Sy (i Q &
and the scope of authority granted by state statute.

The Department, in our capacity as Health Care Surrogate, may releasthorize the
release of necessary medical information about the incapacitatedt to third parties
necessary for billing, insurance, and treatment purposeJBR 164.524).

When asked to release information the Adult Service worker may want to consult their
Service Supervisor and/or Legal counsel for adult services to eusufaentiality

compliance.

Sharing Information with the West Virginia Advocates
Conditions that apply when considerimdnetherinformation may be shared wittWest Virginia
Advocates are as follows:

T

T

WVA does have authority under federal law to investigate allegatioabude/neglect
involving individuals with intellectual disabilities if the incidentegorted to WVA or if
there is probable cause to believe that the incideonceurred;

WVA shalhave access to all records within three (3) days for 1) any individuaawith
intellectually disabled who is a client of WVA if they or their legal representhsise
authorized WVA to have access, 2) any individual with an intellectliaipled adit in

a situation where the individual a) is unable to authorize WVRatee access, b) does
not have a legal representative or the DepartmenGisardian and c¢) a complaint has
been received by WVA or WVA has probajslese to believe the individual sabeen
subject to abuse/neglect;
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1 When a request for access to the record is made based on probable causasike for
probable cause should be made known to the Department prior to acdfeb® record;

1 WVA shall have immediate access (within twefayr (24) hours of requestyithout
consent to the records of the developmentally disabled individuals mbet the above
criteria if WVA determines there is probable cause to believehtradth and safety of the
individual is in serious and immediate pardy or in thecase of death of the individual;
and,

1 If the entire record is requested, relevant case information may be copied {agth
SEOSLIiAz2Yy 2F GKS NBLEZ2NISNDaA ARSybhyrited | yR
local DHHR to cover the tinad cost involved in the duplication anghiling of the
material.

When Information is Released to the Courts

In someinstancesgcourts will seek information for use in their proceedings. Sebpoenas,

Subpoena duces tecum & Court Orders below for detailed informatiorreiporting and

statistical purposes, noeidentifying information may be released for tipgeparation of no-

client specific reports; and;he Order of Appointment may gesented, as appropriate, to

LINE A RS GSNRATFTAOIGAZY 27F tbKh® potSadd Ndisers indQtie £ S3 |
scope of authority granted by the court (ighysician/medical &atment facilities, Veterans
Administration, etc.).

6.12 Subpoenas, Subpoena duces tecum & Court Orders
The Department may be requested by the court or other parties to provide certain information
regardingSubstitute Decision Makexases.

The various rachanisms that may be used are:
1 Subpoena;
1 Subpoena duces tecum; and,
1 Court order.

Upon receipt of any of these, the Department MUST respond. Failure to comply is contempt of
court and could result in penaltied\ subpoena commands a witness to appeagite testimony

while a subpoena duces tecum commands a witness, who has in his/her possession document(s)
that are relevant to a pending controversy, to produce the document(s) at trial. Subpoenas may
be court ordered or administrative (ordered by a padther than the court). Though all
subpoenas must be responded to, the manner in which this response occurs is somewhat
different dependent on who issues the subpoena.

Court Ordered Subpoenas

These include subpoenas issued by the Circuit Court, the Magishatet, or the Mental
Hygiene Commissioner. There may be times when a questionable court ordsubpaena
requesting that confidential information be provided is received. In this exbatAdult Service
worker must advise his/her supervisor immediately and promptly rédfer matter to the
appropriateLegal Counsel for Adult Servidesreview andpossiblelegal action, including filing
a motion to quash. In the event there is not sufficient timetfoe Legal Counsel for Adult
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Servicego become involved in the situation, prior to tleeheduled hearing, the Department
should request a continuae until such time as legedpresentation can be arranged. If a
continuance is not granted, the Department shoalmply with the subpoena or court order.

Administrative Subpoenas

These include subpoenas issued by an attorney or Administrative Lae (ottier thara DHHR
Administrative Law Judge). These subpoenas generally request that theSkdvilte  worker
appear to provide testimony and/or produce the case record. The AR#hritice worker should
advise his/her supervisor immediately and promyptefer thematter to the Legal Counsel for
Adult Servicesor review and possible legal actiangluding filing a motion to quash.

6.13 Liability

Substitute decision maketsve a fiduciary duty to the protected person. A fiduciary duty means
that a special relationship of trust, confidence, or responsibility exists. When the Department is
appointed to serve as substitute decision mattes duty legally obligates the Department to act

in the best interest of the protected person. An appoingbsitute decision makewho fails to

fulfill their fiduciary duty may be held personally liable for a breach of that duty, including being
required to pay restitution for any embezzled or concealed funds. The guardian IS NO liable for
the acts of the protectd person unlesshe guardian is personally negligent in carrying out their
duties.

6.14 Conflict of Interest

To avoid any conflict of interest and ensuring optimal client services, the Adult Service worker
must inform their supervisor immediately upornsdovering that a friend, relative, or former-co
worker, and anyone with close ties to the worker has been assigned to him/her for investigation
or as an ongoing case. Upon this disclosure the supervisor has the discretion to transfer the case
to another waker (and in some instances to another county) and restrict the case for limited
access. The supervisor will then be responsible for informing their Social Service Coordinator
and/or Community Service Manager of this issue. In addition, Adult Service nw@tkeuld not

solicit or accept any monetary gain for their services to the client other than their salary and
benefits paid by the Department.

6.15Exceptions to Policy

In some circumstances exceptions to policy may be requested only after approval from the adult
service consultant. Exceptions will be granted on an individual case by case basis and only in
situations where client circumstances are sufficiently unusualstfy the exception. However,

such exceptions are to be requested ONLY after other methods and/or resources have been
exhausted. In that event, requests must be submitted as a policy exception in FACTS. The policy
exception request is to be submitted liie Adult Service worker to the supervisor. Upon
supervisory approval, the request will be forwarded to the Adult Regional Consultant for final
approval/denial. The approving supervisor will alert the Adult Regional Consultant that the
request has beerofwarded in FACTS.

Policy exception requests must include:
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reference to the applicable policy section(s);

explanation of why the exception is requested;

alternate methods resources attempted;

anticipated impact if the policy exception is not granted;

efforts to resolve the situation;

information supporting the request;

the time period for which the exception is being requested; and
other relevant information

=4 =4 =4 8 -4 -8 -9 -9

In an emergencythe request for a policy exception may be made to and approved by the Adult
Services Consultant verbally. Once verbal approval is granted by the consultant, the request for
policy exception and all supporting information must be entered and approved in FACTS within
five (5) working days.

SECTION 7 Case Closure

7.1Case ClosureGeneral

A Guardianship case in which the Department is the appointed guardian cannot be closed until
the court issues an order terminating this appointment or, if the protected person is deceased,
upon petition by the Department requesting terminatiofs.final evaluation must be completed

as part of the case review process prior to closure of the caseASsEssment Prior to Case
Closurefor detailed information.

Notification of Case Closure

If the case is closkfor guardianship services for any reason other than client deatitten

notification to the client or his/her legal representative is required. Notificatido isbe sent

within five (5) working days of the date services were terminated. A form létied
Gb20AFAOFGAZ2Y wS3I NRA Y NedativeJAckiod ILditdr 25¢3) iF @ Kd { 2 OA |
used for this purpose. This form is available in the Reports area of FACRepdds in FACTS

for additional information.
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A client or his/ler legal representative has the right to appeal a decision byDisgartment at

any time for any reason. To request an appeal, the client or his/herlegadsentative  must

O2YLX SGS GKS o0200G2Y LR NI AsppiicaddiF forBecd  a o SNIAAOGIAE
adzo YAOG GKA&a (G2 GKS g2 (80 SaysialowinglzhadSdstE theia2tidd wad (0 KA Y
taken by the Department. The supervisor istthedule a prdearing conference to consider the

issues. If the client or his/her legahd all related information is to be forwarded by the
supervisor to the hearings officer feurther review and consideration. See€Common
Chaptersfor specific informationregarding grievance procedures.

Note: The Department as the legal representative may not appeal a decision by another
office/bureau within the Department. However, other parties, such as family mendretér
advocates, may appedtS RS OA&aA2y 2y (KS OftASydiQa oSKIFft T

Revisedlanuary2021 85


http://www.wvdhhr.org/oig/A%20-%20OIG%20-%20Common%20Chapters/common_chapters_manual.htm
http://www.wvdhhr.org/oig/A%20-%20OIG%20-%20Common%20Chapters/common_chapters_manual.htm

WV Substitute Decision Maker Policy

SECTION 8 Other

8.1 Initial Assessment

The Initial Assessment is completed in the Intake/Assessment phase of the casework process.
This form is available as a DDE in FACTS and may be accessed through the Report area. It may be
opened as a Word document, populated with information that has bewtered in FACTS. The

Adult Service worker thecanmake modifications, as appropriate, before printing the document.

The completed document must then be saved to the FACTS file cabinet for the case. Finally,
creation of this form must be documented in tB®cument Tracking area of FACTS.

8.2 Comprehensive Assessment

The Comprehensive Assessment is completed in the Assessment phase of the Guardianship
casework process. It is a compilation of elements from several areas of the system and is available
as aDDE in FACTS, accessible through the Report area. This report may be opened as a Word
document, populated with information that has been entered in FACTS. The Adult Service worker
then can make modifications, as appropriate, before printing the documeihie Tompleted
document must then be saved to the FACTS file cabinet for the case. Finally, creation of this form
must be documented in the Document Tracking area of FACTS.

8.3 Service Plan

The Service Plan is completed in the Case Management phase Giutirelianship casework
process. This form is available as a DDE in FACTS and may be accessed through the Report area.
It may be opened as a Word document, populated with information that has been entered in
FACTS. The Adult Service worker tbanmake modiications, as appropriate, before printing

the document. Creation of this form must be documented in the Document Tracking area of
FACTS. The completed document must then be saved to the FACTS file cabinet for the case.
Finally, after printing the Serviédan the worker must secure all required signatures, provide the

client and all signatories with a copy, file the original signed document in the client case record
(paper record), and record in Document Tracking where the original signed document ésllocat

8.4 Petition for Appointment of Conservator/Guardian

The Petition for Appointment of a Conservator/Guardian is completed in the Case Management
phase of the Guardianship casework process. This form is available as a DDE in FACTS and may
be accessedhrough the Report area. It may be opened as a Word document, populated with
information that has been entered in FACTS. The Adult Service worker cdremmake
modifications, as appropriate, before printing the document. The completed document must
then be saved to the FACTS file cabinet for the case. Finally, creation of this form must be
documented in the Document Tracking area of FACTS

8.5Motion for Leave to File Guardianship Petition without Evaluation Report
The Motion for Leave to File GuardiansRggition without Evaluation Report is completed in the
Case Management phase of the Guardianship casework process. This form is available as a DDE
in FACTS and may be accessed through the Report area. It may be opened as a Word document,
populated with iformation that has been entered in FACTS. The Adult Service workecdinen
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make modifications, as appropriate, before printing the document. The completed document
must then be saved to the FACTS file cabinet for the case. Finally, creation of thisustiipem
documented in the Document Tracking area of FACTS.

8.6 Evaluation Report of Licensed Physician/Psychologist

The Evaluation Report of the Licensed Physician/Psychologist is completed in the Case
Management phase of the Guardianship casework pracéks form is available as a DDE in
FACTS and may be accessed through the Report area. It may be opened as a Word document,
populated with information that has been entered in FACTS. The Adult Service workeathen
make modifications, as appropriate, foee printing the document. The completed document

must then be saved to the FACTS file cabinet for the case. Finally, creation of this form must be
documented in the Document Tracking area of FACTS.

8.7 Affidavit of Physician (Certifying Protected Pers@€annot Attend Hearing)
The Affidavit of Physician is completed in the Case Management phase of the Guardianship
casework process. This form is available as a DDE in FACTS and may be accessed through the
Report area. It may be opened as a Word documeopypated with information that has been
entered in FACTS. The Adult Service worker daeamake modifications, as appropriate, before
printing the document. The completed document must then be saved to the FACTS file cabinet
for the case. Finally, creanoof this form must be documented in the Document Tracking area
of FACTS.

8.8 Petition for Permission to Resign as Conservator/Guardian

The Petition for Permission to Resign as Conservator/Guardian is completed in the Case
Management phase of the Guardianship casework process. This form is available as a DDE in
FACTS and may be accessed through the Report area. It may be opened as adMorend,
populated with information that has been entered in FACTS. The Adult Service worker then has
the ability to make modifications, as appropriate, before printing the document. The completed
document must then be saved to the FACTS file cabineh&case. Finally, creation of this form

must be documented in the Document Tracking area of FACTS.

8.9 Petition for Removal of Conservator/Guardian

The Petition for Removal of Conservator/Guardian is completed in the Case Management phase
of the Guardiaship casework process. This form is available as a DDE in FACTS and may be
accessed through the Report area. It may be opened as a Word document, populated with
information that has been entered in FACTS. The Adult Service worker then has the ability to
make modifications, as appropriate, before printing the document. The completed document
must then be saved to the FACTS file cabinet for the case. Finally, creation of this form must be
documented in the Document Tracking area of FACTS.

8.10Petition for Termination, Revocation or Modification of Appointment

The Petition for Termination, Revocation, or Modification of Appointment is completed in the
Case Management phase of the Guardianship casework process. This form is available as a DDE
in FACTS and mag accessed through the Report area. It may be opened as a Word document,
populated with information that has been entered in FACTS. The Adult Service worker then has
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the ability to make modifications, as appropriate, before printing the document. Theleteu
document must then be saved to the FACTS file cabinet for the case. Finally, creation of this form
must be documented in the Document Tracking area of FACTS.

8.11 Statement of Financial Resources

The Statement of Financial Resources is completethe Case Management phase of the
Guardianship casework process. This form is available as a DDE in FACTS and may be accessed
through the Report area. It may be opened as a Word document, populated with information

that has been entered in FACTS. The fABelvice worker thercan make modifications, as
appropriate, before printing the document. The completed document must then be saved to the
FACTS file cabinet for the case. Finally, creation of this form must be documented in the
Document Tracking area BACTS.

8.12Periodic Report of Guardian

The Periodic Report of Guardian is completed in the Case Management phase of the
Guardianship casework process. This form is available as a DDE in FACTS and may be accessed
through the Report area. It may be opahas a Word document, populated with information

that has been entered in FACTS. The Adult Service worker then has the ability to make
modifications, as appropriate, before printing the document. The completed document must

then be saved to the FACTS fiabinet for the case. Finally, creation of this form must be
documented in the Document Tracking area of FACTS

8.13Intake Summary
The Intake Summary is available as anlioa report based on information entered in the
Intake/Assessment phase of thesea It may be accessed through the Report area.

8.14Ethics Consultation Intake Tool

The Ethics Consultation Intake Tool is the form to be used by the worker whenever an Ethics
Consultation is being requested. The worker is to complete this form andisittmthe Adult
Services Consultants in the Bureau of Children and Adult Services. The completed form may be
faxed if necessary.

8.15Ethics Consultation Summary

The Ethics Consultation Summary form is to be completed by the Adult Services Consultants
document the consultation request. It also is used to summarize the consensus of the other
committee members consulted on the case. When complete, the Summary will be retained on
file in the Office of Social Services.

8.16Negative Action Letter (SE3)

Anytime a negative action is taken inSaibstitute Decision Makarase such as a reduction in
services provided by the Department, the client or their legal representative must be provided
with written notification of the action being taken. The action must be clearly and specifically
stated, advising the client/legakpresentative of the action being taken and the reason(s) for
the action. In addition to notification of the action being taken, the client or their legal
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representative must be made aware of their right to appeal the decision and advised of what
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9.2 NonDiscriminatory Placement Protocol

The Department ensures that all parties involved in adult welfare programs have equal
opportunities. All potential placement providers for vulnerable adults, are afforded equal
opportunities, free from discrimination and protected underthe SNA O v Q& g AGK 5Aa
(ADA). The Department will not deny a potential placement provider the benefit of its services,
programs, or activities due to a disability.

''YRSNJ GKS ! YSNR Ol y Qslinessaipérson \Gith @disabiity dsii A Sa ! OdG Al
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mental impairment that substantially limits one or more major life activities, a person

who has a history or record of such ampairment, or a person who is perceived by others
Fad KFEZAy3 &adzOK Iy AYLI ANNSY G dé

The ADA does not specifically name all the impairments that are covered. The ADA does not
allow a person to be discriminated against due to a disability in employment, atatdocal
government activities, public transportation accommodations, telecommunication relay
services, fair housing, air carrier access, voting accessibility or education. Examples of disabilities
include physical disabilities which require auxiliaryeaidnd mental health issues. Those persons
with substance use disorders, including opioid use disorder, currently participating in a treatment
option such as Medication Assisted Treatment (MAT), are also covered by the ADA. Participation
in a MAT progrars not considered the illegal use of drugs. Qualifying MAT programs are defined
inW. Va. Code 816Y-1, et seq.The ADA also addresses the civil rights of institutionalized people
and architecturabarriers that impact people with disabilities.

When making diligent efforts to locate and secure appropriate placement for vulnerable adults,

a worker cannot discriminate against a potential placement based upon a person with a disability
accordingtothd YSNRA Ol yQad gA0GK 5AaloAfAGASEAa ! OG o6!5!0
if the potential placement for the vulnerable adult represents a direct threat to the safety of the

adult. Safety threat decisions will be based on assessment of the indivddd the needs of the
vulnerable adult, as the safety of the adult always remains at the forefront of the determination
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9.3 Complaint Procedure and Due Process Standards

A: Complaints Based on Disability or other Forms of Discrimination

It is the policy of the West Virginia Department of Health and Human Resources (DHHR), not to
discriminate on the basis of on the basis of race, color, national origin, disability, age, sex, sexual
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orientation, gender identity, religion, or creed. DHHRs ledopted an internal complaint
procedure providing for prompt, equitable resolution of complaints alleging discrimination. Laws
and Regulations, 28 C.F.R. Part 35 and 45 C.F.R. Part 84, may be examined by visiting
https://www.ada.gov/reg3a.html Additional laws and regulations protecting individuals from
discrimination in adult welfare programs and activities may be examined by visiting the U.S
Department of Health and Human Services websitehiips://www.hhs.gov/civitrights/for-
individuals/speciatopics/adoption/index.html

Any person who believes someone has been subjected to discrimination on theobaatse,

color, national origin, disability, age, sex, sexual orientation, gender identity, religion, or creed
may file a complaint under this procedure. It is against the law for the Bureau for Children and
Families, including employees, contracted pdevs or other BCF representatives, to retaliate in
any way against anyone who files a complaint or cooperates in the investigation of a complaint.

Procedure
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B: Grievances Regarding the Adult Services Worker or Casework Process

At any time that the Bureau for Children and Families is involved with a client, the client, or the
counsel for the vulnerable adult has a right to express a concern about the manner in which they
are treated, including the services they are or are noinpiéed to receive.

Whenever a vulnerable adult or counsel for the vulnerable adult has a complaint about Adult
Services or expresses dissatisfaction with Adult Services the worker will:

1 Explain to the client the reasons for the action taken orpbsition of the BCF which may
have resulted in the dissatisfaction of the client.

1 If the situation cannot be resolved, explain to the client his/her right to a meeting with
the supervisor.

1 Assist in arranging for a meeting with the supervisor.

The supensor will:

1 Review all reports, records and documentation relevant to the situation.

1 Determine whether all actions taken were within the boundaries of the law, policies and
guidelines for practice.

1 Meet with the client.

 If the problem cannot be resolved,p@A RS (G KS Of ASyid ¢A0GK GKS 7
| SFNAY 3 wBljdzSades {{

1 Assist the client with completing the 28, if requested.

1 Submit the from immediately to the Chairman, state board of Review, DHHR, Building 6,

Capitol Complex, Charleston, W\3P5.
For more information on Grievance Procedures for Social Services please see Common Chapters
Manual, Chapter 700, and Subpart B or see W.Va. Code$29A

Note: Some issues such as the decisions of the Circuit Court cannot be addressed through the
Grievance Process. Concerns about or dissatisfactions with the decisions of the Court including
any approved Case plan must be addressed through the appropriate legal channels.

9.4 Reasonable Modification Policy

A: Purpose
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' AR&a Iy RWherSduddlian®D£0a dr language interpretation services to ensure effective
communicationfor individuals with hearing, vision, speech impairments, or Limited English
Proficiency (LEP) are needed, they shall be provided ot the participant at no additional costs.
DHHR evaluates individuals on a case by case basis to provide auxiliary aidsvined s

necessary to obtain effective communication. This would include but not be limited to:

1 Services and devices such as qualified interpreters, assistive listening devices, note takers,
and written materials for individuals with hearing impairments.
1 And qualified readers, taped texts, and Brailed or large print materials for individuals with
vision impairments.
9 Access to language and interpretation services.
For more information on obtaining auxiliary aids, contact:

Center for Excellence Disabilities (CED)
959 Hartman Run Road
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Morgantown, WV 26505
Phone: 30493-4692.
Toll Free: (888) 829426
TTY: (800) 518448

For language translation and interpretation services Adult Services may Contact 911 Interpreters
or the Section 504/ADA Coonrgitor (see also section 11.5 Limited English Proficiency). To
contact 911 Interpreters, utilize the information below:
911 Interpreters Inc.
1-855-670-2500
BCF Code: 25646
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The Bureau for Children and Families (BCF) will take reasonable steps to ensure that persons with
Limited English Proficiency (LEP) have meaningful access and an equal opportunity to participate
in our services, activities, programs and other benefits.ddliey of BCF is to ensure meaningful
communication with LEP clients and their authorized representatives involving their case. The
policy also provides for communication of information contained in vital documents, including
but not limited to, informaton release consents, service plans, etc. All interpreters, translators
and other aids needed to comply with this policy shall be provided without cost to the person
being served, and clients and their families will be informed of the availability of ssttance
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free of charge. Language assistance will be provided through use of contracted vendors,
technology, or telephonic interpretation services. All staff will be provided notice of this policy
and procedure, and staff that may have direct contact VWEP individuals will be trained in the
effective use of an interpreter and the effective use of technology including telephonic
interpretation services. The Bureau for Children and Familiésonduct a regular review of the
language access needs of quapulation, as well as update and monitor the implementation of
this policy and these procedures, as necessary.

PROCEDURES:

1. IDENTIFYING LEP PERSONS AND THEIR LANGUAGE

The Bureau for Children and Familigdl promptly identify the language ancommunication

ySSRa 2F GUKS [9t LISNE2Yy® LT ySOSaalNR:z adl FF
OFNRaxzé¢ F@FLAftlIoftS 2ytAYyS G 666df SLIPI2G0 2 NI L
records are kept of past interactions with elts or family members, the language used to
communicate with the LEP person will be included as part of the record.

2. OBTAINING A QUALIFIED INTEPRETER

911 Interpreters Indaas agreed to provide qualified interpret@arS NIJA OSa® ¢ KS | 3Sy O«
number is1-855-670-2500 (BCF Code: 25646)terpretation services are available 24 hours a

day. Some LEP persons may prefer or request to use a family member or frienidtes@aeter.

However, family members or friends of the LEP person will not be uséaterpreters unless

specifically requested by that individumtdafter the LEP person has understood that an offer of

an interpreter at no charge to the person has been made by the facility. Such an offer and the
response will be documented in the pess®@a FAE S® LT (GKS [ 9t LISNA?2)
member or friend as an interpreter, issues of competencyintérpretation, confidentiality,

privacy, and conflict of interest will be considered. If the family member or friend is not
competent or appropate for any of these reasons, BCF will provide qualified interpreter services

to the LEP person free of charge. Children and other clientaatitie used to interpret, in order

to ensure confidentiality of information and accurate communication.

3. PROVIDING WRITTEN TRANSLATIONS

When translation of vital documents is needed, BCF will submit documents for translation to 911
Translators Inc. or the Section 504/ADA Coordind&@F will generally provide language services
in accordance with the followingugdelines:

(a) BCF will provide written translations of vital documents for each eligible LEP language
group that constitutes five percent or 1,000, whichever is less, of the population of
persons eligible to be served or likely to be affected or encowaterranslation of other
documents, if needed, can be provided orally; or

(b) If there are fewer than 50 persons in a language group that reaches the five percent
threshold in (a), BCF will not translate vital written materials but will providigen
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notice in the primary language of the LEP language group of the right to receive
competent oral interpretation of those written materials, free of cost.

Additionally, when making a determination as to what languages services will provided, BCF may
consider the following factorq1) the number and or proportion of LEP persons eligible to be
served or likely to be encountered by the program or grantee; (2) the frequency with which LEP
individuals come in contact with the program; (3) the nature am@artance of the program,

I QOGAPAGEE 2NJ aSNWAOS LINPYARSR 0& GKS LINPINIY
the grantee/recipient and costs.

Documents being submitted for translation will be in final, approved form with updated and
accurde information. Staff who utilize 911 Translators must report the utilization using the
Reasonable Modification Reporting Faimthe Section 504/ADA Coordinator.

Documents being submitted for translation will be in final, approved form with updated and
accurate information. Staff who utilize 911 Translators must report the utilization using the
Reasonable Modification Reporting Faimthe Section 504/ADA Coordinator.

4. PROVIDING NOTICE TO LEP PERSONS

The Bureau for Children and Familiegl inform LEP persons of the availability of language
assistance, free of charge, by providing written notice in languages LEP persons will understand.
At a minimum, notices and signs will be posted and provided in DHHR office lobbies and waiting
areas. Notificationwill also be provided through one or more of the following: outreach
documents and program brochures.

5. MONITORING LANGUAGE NEEDS AND IMPLEMENTATION

On an ongoing basis, BCF will assess changes in demographics, types of services or other needs
that mayrequire reevaluation of this policy and its procedures. In addition, BCF will regularly
assess the efficacy of these procedures, including but not limited to mechanisms for securing
interpreter services, equipment used for the delivery of language assista&complaints filed by

LEP persons, feedback from clients and community organizations, etc.
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Appendix A WVDHHR Civil Rights Discrimination Complaint
Form
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e urGie West Virginia Department of Health and Human Resources

eﬁ{lt i Civil RightsDiscrimination Complaint Form
r\x.r,/’)Resources
Complainant First Name Complainant Last Name
Home Phonginclude area code) Work Phone(include area code)
Street Address City
State Zip Code Email(if available)

Is this complaint beingompletedby someone other than the complainant?® Yes 2 No

If yes, please provide your information below:

First Name Last Name Telephone Numbe(include area code)

The complainant feels they have been discriminated against on the basis of:

3 Race/Color/National 39
Origin Religion/Creed

5 Disability 5 Age 5 Sex
5 Qther (please specify):

5 Sexual Orientation/Gender Identity

Who or what bureau within th&Vest VirginiedDepartment of Health and Human Resources is
believed to have been discriminatory?

Name/Bureau/Office
Street Address City County
Zip Code Telephone

Date(s) discriminatory action is believed to have
occurred:
Which program(s) is the complainant alleging the discriminatory action took place in?

8 Child Welfargincludes cps, @ Adult Welfarg(includes APs, & Low Income Energy

Youth Services, Foster Care, Adoptior GuardianshipHealth Care Surrogate, Assistance Program (lAE)
Homefinding, and Legal Guardianship Residential Services Request to Rece
and Request to Provide)

5 Temporary Assistance for
Needy Families (TANF)

Complaints involving the Supplemental Nutrition Assistance Program (SNAP) must be sent directly to the U.S. Department
of Agriculture. See below for more information.

School Clothing Voucher & Indigent Burial



Describe briefly what happened. How and why does the complainant believe they have
been discriminatedagains®? What is the relief or remedy sought by the complainant?
(Attach additional pages as needd

Please sign and date this form. If submitting by email, you may type your name and da
Your email will represent yowignature.

Signature Date (mm/dd/yyyy)

TheWest Virginia Department of Health and Human Resources shaktadiaite against, intimidate, threaten, coerce, or discriminate against any
individual for the purpose of interfering with any right or privilege secured by Title VI, Section 504 or the Age Actise Bbe or he has made a
complaint, testified, assied, or participated in any manner in an investigation, proceeding, or hearing.
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For SNAP complaints, please contact the U.S. Department of Agriculture.

The USDA Program Discrimination Complaint Form, can be found onhittpsif/www.ocio.usda.gov/document/ad®027, or at any USDA office. To
request a copy of the complaint form, call (866)-683®2. Submit your completed form by mail, email, or fax to:

U.S. Department of Agriculture

Office of the Assistant Secretary for Civil Rights

1400 Independence Avenue, SW Washingib@. 20250410

(202) 6907442 (fax)

(866) 6329992 (telephone)

program.intake @usda.gofemail)
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Appendix B Sample Forms

IN THE CIRCUIT COURT OF COUNTY, WEST VIRGINIA

For Clerk’s Use Only

INRE: CASE NUMBER -G-

AN ALLEGED PROTECTED PERSON

AFFIDAVIT OF PHYSICIAN
[West Virginia Code: § 44A-2-9(c)]

STATE OF

COUNTY OF » to-wit:

Revised January 2021



This day. personally appeared before me the undersigned physician who. having been first duly sworn.
says, represents and certifies as follows:

L. . a licensed physician in the State of
. hereby certify that T have examined and/or evaluated the condition of
[insert name of alleged protected person here]
and that in my expert opinion, this individual cannot attend the hearing addressing whether a guardian or
conservator should be appointed for this individual for the following reasons [check applicable reasons and
provide supporting facts in spaces provided and attach additional pages, if necessary]:

The presence of the individual is not possible due to a physical inability. The basis for this
opinion 1s as follows:

Requiring the presence of the individual would significantly impair the individual's
health.
Explain :

C CL GC2010 Form 5 / SCA-GC 902A AFFIDAVIT OF PHYSICIAN-Page 1 of 2
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Other Reason(s):

Given under my hand this day of [monthf. fvear].

SIGNATURE OF PHYSICIAN

The foregoing affidavit was taken. subscribed and sworn to before me by the said
. in my said County and State on this, the day

of [month]. [vear].

Given under my hand and NOTARIAL SEAL
[AFFIX NOTARIAT SEAL

NOTARY PUBLIC

My Commission Expires:
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